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the Economy 





Cost of Living UP. Seasonally higher food prices were the principal factor in 
the rise in the Consumer Price Index between June and July, 
according to the Bureau of Labor Statistics. The prices paid 
by consumers for all items increased 0.3 per cent to 114.7 
per cent of the 1947-1949 average. Other items which rose 
included housing, personal care, medical care, reading and 
recreation, and other goods and services. Transportation was 
down in price. The cost of apparel was unchanged. 
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Labor Force UP. Total civilian employment hit an unprecedented high of 
about 65 million in mid-July, almost a million above early 
June, as young workers found jobs after the close of school. 
Unemployment, which is usually static at this time of the year, 
dropped 208,000 to 2.47 million. The total labor force grew 
to 70.5 million, including three million in the armed forces 
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UP. The July index for total industrial production hit 140, 
a an all-time high (1947-1949=100), one point above June. The 
roduction index has now risen steadily for 12 consecutive months; it 
was 123 in August, 1954. Durable goods manufacturing reached 
157, equalling the 1953 peak. Nondurable goods remained 

steady at 128. Minerals dropped a point to 122. 
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Manufacturing UP. Average hourly earnings of production workers in manu- 


facturing went up one cent in July to $1.88, eight cents higher 

Wages and than a year earlier. Average i worked at the new rate 

Hours dropped to 40.3, 24 minutes below the previous month’s average. 
The result was lower average weekly pay in July, $75.76—35 
cents below the June average. 
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Construction NO CHANGE. July expenditures for total new construction 
continued at the seasonally adjusted annual rate of $42 billion. 
Private construction hit a new high during the month—a $30.3 
billion annual rate. Public construction (federal, state and 
local), declined to a rate of $11.7 billion—$500 million below 
June’s rate. 
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Gross UP. Preliminary estimates for the second quarter of this year 

National have been revised upward toa seasonally adjusted annual rate 
of $384.8 billion—a rate increase of $9.5 billion above the first 

Product quarter. Government purchases of goods and services went 
down slightly to a rate of $74.9 billion, but gross private 
domestic investment jumped $6 billion to a rate of $60.1 billion, 
and personal consumption expenditures increased $4.7 billion 
to a rate of $250.5 billion. 
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Stock 
Prices 


INDEX, 1935-39= 100 


DOWN. After climbing to new heights in June and July, the 
market sagged in early August. The average price of 265 com- 
mon stocks clocked by the Securities and Exchange Commis- 
sion hit a high of 322.1 per cent of the 1939 average price on 
July 29. During the week ended August 5, the index fell off 
to 315.6. The drop was general, touching all kinds of companies. 
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Consumer 
Credit 
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UP. The June total of $32.5 billion in consumer credit was 2 
new high, almost a billion dollars above May. The big rise 
was again in installment credit which totaled over $24.9 billion. 
The main element was automobile paper, which went up $576 
million to $12.5 billion. Noninstallment credit registered a 
slight increase to $7.5 billion. 
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Personal 
Income 


Corporate 
Profits 


DOWN. Total personal income dropped slightly ($200 million) 
between May and June to a seasonally adjusted annual rate 
of $301.2 billion. Farm income declined $400 million to a rate 
of $10.5 billion. Transfer payments went down $300 million to 
a rate of $17.2 billion. Dividend payments increased $100 
million to $10.8 billion. Labor income rose $400 million to 
$214.6 billion. 


UP. In 1955’s second quarter, corporate profits were earned 
at a record annual rate, $42.5 billion, seasonally adjusted. The 
after-taxes rate of $21.2 billion was $800 million above the 
first quarter, but not as high as 1950 profits—$22.1 billion. 
Reason: 1950 taxes were lower. Some figures for comparison: 
1950 profits, $40 billion; taxes, $17.8 billion; net profits, $22.1 
billion. 1951 profits, $41.2 billion (previous high); taxes, $22.5 
billion (all-time high); net profits, $18.7 billion. 
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Dilemmas and Dangers 
in an American Labor Party 


By THEODORE LEVITT, Economic Consultant, Chicago 


TN THE SUMMER of 1953, the president 
of the American Federation of Labor, 

George Meany, told London newspaper re- 

porters that “if necessity demands 

[that American organized labor] go down 

the road toward a political party, we’ll do 

aad 

This was the first open expression in 
many years by a high union official of a 
comparatively new sentiment that has been 
developing in certain labor and “liberal” 
circles regarding the possible future of 
American politics. Once again it is felt 
that the time may be ripe for the estabiish- 
ment of a genuinely labor-led political party 
in the United States. This current of hope 
and speculation has been spurred by two 
factors. 

The first of these was America’s 1952 
Presidential election, the results of which 
convinced certain groups that their specific 
liberal programs would never be adopted by 
either party—Democratic or Republican. 
The leaders of these “liberal” groups con- 
tend that the Republicans, dominated by 
big business, are beyond redemption, while 
the Democrats are throttled, on the one 
hand, by the Dixiecrats and dominated, on 
the other, by the big city bosses. In fact, 
so these liberals feel, the latter are even 
more insidiously antiliberal than is the 
Republican right wing. Out to benefit only 
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themselves, they make use of liberalism 
merely as a vehicle with which to entrench 
their own power and wealth. In any real 
showdown, so it is thought, the city bosses 
would turn against a genuinely liberal eco- 
nomic and political program, just as they 
turned against Adlai Stevenson in 1952. 


The second factor to spur hope and spec- 
ulation was the election of Walter Reuther 
as president of the CIO, and now his ex- 
pected elevation to leadership of the politi- 
cal action wing of the newly proposed 
merged national union federation. Here at 
last—so goes the often inarticulate but 
unquestionably existing opinion—is a man 
with the personality, intelligence, eloquence, 
the national following and reputation, and 
even perhaps the inclination, to organize 
and lead a third political party! Any in- 
telligent observer at a gathering of labor 
or New Deal liberals today can sense the 
sentiment for a genuine change in American 
political alignments. Reuther has become 
the focal point around which this sentiment 
is coalescing. Through him—or so these 
liberals believe—concrete steps may even- 
tually be taken to organize a_ labor-led 
Labor Party. 

Some day this whole matter will inevita- 
bly come out into the open. When it does, 
there will be several questions to be an- 
swered in order to determine the possible 
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outcome. For example: What are the 
chances of Reuther’s assuming this apostolic 
role? Could a labor-led party attract a’ 
sufficiently impressive following to attain 
power and status in national politics? Ifa 
labor-led party should gain control of the 
reins of government, would it be able to 
function effectively? These and other ques- 
tions will demand immediate answers in 
order that the whole position may be cor- 
rectly evaluated. 


With respect to Reuther’s future actions, 
it is safe to say that despite any ambitions 
he might have for himself and despite the 
proddings of others, he is quite unlikely 
either to lead, or even to participate in the 
formation of, a new political party. His 
decision will be made not so much on the 
basis of what he may want to do but, rather, 
on what he can afford to do. 


Assuming for the moment that the pro- 
posed AFL-CIO merger does not material- 
ize, is there anything about being’ president 
of the CIO which would throttle any ambi- 
tion Reuther might have to lead a new 
political party? Nominally, his status and 
power as CIO president are greater than 
when he was simply president of the United 
Automobile Workers Union. (He is now 
president of both.) Yet, actually, his elec- 
tion to the CIO presidency has not auto- 
matically improved his power position. As 
UAW president he is virtually in complete 
control of his union, Except for relatively 
minor challenges, there is no question but 
that he is the boss or that he will remain 
president for life, if he wants that. More- 
over, there is no doubt that his policies are 
more or less his own, undiluted by con- 
cessions to rivals within the union. As 
CIO president, however, he enjoys none 
of these luxuries of power and security. 
Unlike his predecessor, Philip Murray, 
Reuther holds the CIO presidency by a 
weak thread. Beset by aggressive and 
powerful rivals from without the CIO as 
well as from within, harassed by charges 
of abstractionism, collectivism, dreamy 
idealism and personal ambition, he can ill 
afford to be involved in outside political 
adventures. For years he will have his 
hands full trying to consolidate his power, 
to hold the presidency and to keep faction- 
alism from tearing the union to pieces. He 
will have to avoid public appearances at 
radical or liberal political meetings. Nor 
can he afford to issue stirring political 
manifestos or to deliver long abstractionist 
speeches on foreign aid, for example, or on 
the rationalization of industry, on dis- 
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September advice to young workers 
by Secretary of Labor Mitchell: ‘Now 
that the summer is drawing to its 
close | urge that you make the best 
possible use of your time by returning 
to school.”’ 





crimination in the schools or on numerous 
other topics of the day. Instead, he will 
have to do the comparatively prosaic things 
that are likely to convince his rivals and 
their followers that he is really a practical, 
bread-and-butter unionist, fighting the good 
fight for the tangible on-the-job interests 
of the working man. 


All these converging factors would cer- 
tainly act as a deterrent to Reuther, even 
should he be otherwise inclined to grasp 
the mantle of leadership in the organization 
of a new political party in the United 
States. In fact, it is more than probable 
that even if he were personally sympathetic 
toward such an effort, he would avoid any 
contact with its leaders. 


In the proposed merged national labor 
federation, Reuther would get no major 
bureaucratic office. He would return to the 
full-time job of running the UAW, but he 
would be on the executive council in the 
new federation and is expected to have a 
strong voice in the determination of federa- 
tion political policy. The head of the politi- 
cal arm of a 15-million-member economic 
pressure group is a personage of no trifling 
importance. He can make himself felt, and 
he might be tempted to use his position 
as a springboard for the achievement of 
more elaborate and effective personal politi- 
cal power. 

But here again the realities of intraunion 
politics and the realities of American politi- 
cal party alignments mitigate against 
Reuther’s possibly seeking to lead a new 
party. If a merger is consummated, it will 
be largely because Reuther has submerged 
his own immediate personal ambitions and 
his philosophy of unionism in the interest 
of achieving labor unity. He will have 
made a great sacrifice. He knows that 
many labor leaders and rank-and-filers view 
him as an intellectual infiltrator of the 
union movement who needs to be watched 
closely lest he use his position for personal 
political aggrandizement. His giving up 
the leadership of a federation is supposed to 
allay such fears; assuming the leadership 
of the political wing of the new federation 
will, on the other hand, revive them. Thus 
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he must behave as gingerly and with the 
same reserve in speech and action in his 
new position as he has been required to do 
as CIO president, and for precisely the 
same reasons. The difference in the present 
case is that if he does not suppress his 
more strident inclinations, it will not simply 
be a four-million-man union whose life is 
jeopardized, but a 15-million-man union, 


Assuming that a new political party, led 
by professional labor leaders and composed 
primarily of union members, were to be 
organized in the United States, it is doubt- 
ful whether it would even have a chance to 
govern the country. The emergence of 
such a party to national prominence could 
not help the cause of liberalism. On the 
contrary, it would harm it immeasurably. 
It would be bad for liberalism, bad for 
labor, bad for economic and _ political 
democracy and, therefore, bad for the coun- 
try. Such a party would achieve the exact 
opposite of its goal. Through it, all that 
its members had feared most, all they had 
struggled to prevent, would inevitably come 
to pass, not so much because the party 
might lack sufficient national status and 
strength as—paradoxically—because it might 
gain substantial power. A strong labor-led 
party in the United States would be faced 
with a dilemma. It would fail just when it 
appeared to be succeeding and the closer 
it came to apparent success, the more cer- 
tain would be its early demise. The reason 
for this is as follows: 


The rise of a powerful, labor-led political 
party to a national prominence would 
quickly generate an antithesis in the form 
of a militant coalition of reactionaries, con- 
servatives, demagogues, fascists, frightened 
liberals and opportunist intellectuals. All 
shades of conservative, and even moderate, 
opinion would coalesce to present a solid 
front against the threat of a successful 
labor-led party. However distasteful it 
might be to them, moderate and liberal 
conservatives would be compelled to join 
forces with the extreme rightists, subordi- 
nating their differences in their common 
desire to halt the march of organized leftism. 
The militance of the extreme rightists 
would set the stage for the battle, with the 
moderates reluctantly but inevitably ac- 
cepting and joining in the implementation 
of the tactics devised by the rightists. 


The new antithesis would provide an ag- 
gressive and vigorous opposition to the 
labor-led party. It would distort the facts 
and polarize the issues. It would appeal 
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In July 1954, there were 3,384 union 
locals on record in California, with an 
estimated membership of 1,566,100. 
. . . 2,710 were affiliated with the 
American Federation of Labor and 
304 with the Congress of Industrial 
Organizations. The remaining 370 
were railroad brotherhoods and other 
unions not affiliated with either of 
the two major federations.—Division 
of Labor Statistics and Research 
of the Department of Industrial Rela- 
tions, State of California. 





to the doubts, fears and prejudices of the 
masses. First casually, then more subtly, 
and finally aggressively, it would claim as 
its mission simply the defense of America: 
defense of her sacred institutions, of free- 
dom, liberty, democracy and religion, ot the 
heritage left by our Founding Fathers, and 
even of the sanctity of motherhood. It 
would claim the defense of these and num- 
erous other American ideals against the 
alien pretensions of an allegedly corrupt, 
labor-boss-ridden, generally un-American 
movement. This new coalition—drawn 
from innumerable groups diametrically op- 
posed to each other—would nevertheless 
be united by the limitless financial. backing 
of business, as well as by the professions 
and the easily deluded middle and lower 
white-collar classes. Wrapping itself in 
the unassailable armor of red-white-and- 
blue virtues, it would have the full support 
of the mass media of communication. 
Eventually, the nation would be saturated 
with a barrage of deceitful and cunning 
propaganda that would soon turn the popu- 
lace into vigorous opponents of the hard 
core of loyal labor-led party followers. The 
extreme rightists could not help but win 
in any such battle, no matter how well 
organized the growing leftist movement 
might prove. 


Neither could the nation help but lose, 
not so much because labor might fail to. be 
elected as because the struggle for the al- 
legiance of the masses would create’ polar- 
ized ideologies and grotesquely unreal 
issues which, nevertheless, would carry 
weight and appeal. The net result of this 
would be to place power in the hands of 
the group whose extreme claims and pre- 
tensions would create a fascist environment 
—if not an outright fascist state. 

Even in the unlikely event that a labor- 
led party should win the Presidency and 
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obtain a majority in Congress, indications 
are that it would not be able to function 
successfully. Actually, the foundation on 
which democratic statecraft is built renders 
it impossible for a political party to succeed 
when acting as spokesman for a strident 
minority—whether an economic functional, 
or an otherwise narrowly oriented, pres- 
sure group. 


Moreover, a narrowly oriented or pres- 
sure-group political party would fail because 
of its own inner contradictions. It could 
not of itself remain democratic for long 
and could not continue to hold the reins of 
power, without establishing a totalitarian 
system of authority in the national state; 
and, in such a case, the political system 
would be no longer democratic. Demo- 
cratic administration of power is incom- 
patible with devotion to narrow group 
interests and narrow group values. There- 
fore, successful democratic administration 
of government by a party representing a 
distinctly pressure-group point of view 
would be impossible, and this would be 
particularly so in connection with a labor- 
led labor government in the United States, 
for two reasons. 


First, a pressure-group government could 
not afford to initiate and pursue policies 
that would appear to its supporters as 
violating the immediate aims and apparent 
immediate interests of the group it repre- 
sented. Yet successful government, whether 
democratic or authoritarian, requires that a 
multitude of interests and groups’ be 
served; otherwise its political, ideological 
and economic program collapses. Every 
government faces certain inevitable prob- 
lems—problems which cannot be resolved 
within the narrow confines of pressure- 
group horizons and ambitions. Yet any 
policy of a pressure-group government that 
seemed to favor or abet rival groups, even 
to a slight degree, would be viewed by the 
solid, ideologically minded supporters of 
the labor movement as selling out to the 
enemy. If such a policy were carried 
through, the supporters of the government 
would soon withdraw their allegiance and 
eventually it would fall. If the policy were 
not carried through, the government would, 
it is true, stiil be backed by its supporters; 
the administration, however, would be ham- 
strung and reduced to helpless impotence 
in the vital functional areas in which it had 
been forced to make debilitating com- 
promises. In this case the government, 
forced to surrender to the organized groups 
to which it owed its election, would be in- 
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capable of carrying through the policies for 
the implementation of which it had been 
elected. In short, it would be incapable of 
governing successfully. 


The successful administration of govern- 
ment requires that many interests be 
served. If the interests of one important 
functional group should be willfully and 
indiscriminately sacrificed in order to satisfy 
the irrational thirst of a still more powerful 
group, then the whole structure of economic 
and political organization would eventually 
crumble. For example, even so appar- 
ently mild a reform as a 100 per cent taxa- 
tion of all personal incomes over $25,000 
a year or a measure providing for a drastic 
cut in business depreciation and depletion 
allowances might indeed help carry through 
the partisan aims of a labor government 
elected on the basis of these and other 
proposed changes. Such measures, how- 
ever, might easily ruin the country. Their 
introduction would undoubtedly be followed 
by a wave of business pessimism that would 
precipitate the mass curtailment of new 
investments, bring on widespread unem- 
ployment and lay the seeds of violent class 
recrimination. No democratic government 
could long survive such conditions. 


On the other hand, a policy of govern- 
ment subsidies and tax relief for business, 
particularly in the early stages of a labor 
government’s regime when it would be neces- 
sary to promote confidence, to assure busi- 
ness that the hostile threats made against 
it during the heat of the election campaign 
had been oratorical only and need not be 
feared as expressing policy would appear 
to the labor government’s supporters as 
selling out to the enemy. Therefore, a 
newly elected labor government could 
neither propose nor initiate such policies 
without risking the loss of its backing and 
portfolio, even though the policies in ques- 
tion might be indispensible to the imple- 
mentation of the program on the strength 
of which the party had been given power 
in the first place. 


Moreover, the party would be in no posi- 
tion to reason with those who elected it. 
It would be faced with two mutually ex- 
clusive and equally frightful alternatives, 
and it would choose the one least likely to 
terminate its time in office. Having thus 
rejected the policies indispensible for the 
welfare of the country, it would be forced 
to substitute slipshod alternatives. Instead 
of governing forthrightly, the Administra- 

(Continued on page 669) 
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NLRB Jurisdictional Standards: | 


By WALTER L. DAYKIN 


A* ANALYSIS of the decisions of the 
National Labor Relations Board, prior 
to the change in membership made by the 
new Administration, reveals that this semi- 
judicial body viewed the Taft-Hartley amend- 
ments as being remedial and somewhat 
humanitarian in purpose, and, therefore, the 
Board construed the provisions of the act 
quite liberally and the exemptions from the 
act somewhat narrowly and strictly. De- 
spite this fact, in dealing with the question 
of the assertion of jurisdiction, this adminis- 
trative body stated that it followed the practice 
of not assuming jurisdiction over enter- 
prises to the fullest extent under the power 
and authority delegated to it by Congress, 
because such action would not intelligently 
effectuate the policies of the act and would 
slow up or retard the handling of major 
cases. The Board also contended that it 
followed the policy of limiting jurisdiction 
to businesses or enterprises whose oper- 
ations had a substantial impact upon inter- 
state commerce or to enterprises where a 
labor dispute would materially affect the 
safe flow of commerce. Consequently, this 
3oard declined to assert jurisdiction, even 
though it had power to do so, over business 
enterprises so local in nature that .a labor 
dispute in the enterprises would not affect 
interstate commerce materially. 


On October 5, 1950, in a series of unani- 
mous decisions this Board established nine 
standards to govern its assertion of juris- 
diction under the Taft-Hartley amendments 
to the National Labor Relations Act. Un- 
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TWO ON THE SUBJECT. PRESENT 
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doubtedly these standards reflect the rea- 
soning developed and established in its 
earlier decisions relative to jurisdictional 
matters. The Board agreed to assert juris- 
diction over (1) instrumentalities and chan- 
nels of interstate and foreign commerce, 
(2) public utilities and transit systems, (3) 
enterprises that functioned as integral parts 
of a multistate enterprise, (4) establish- 
ments or enterprises that produced or han- 
dled goods which were destined to be 
shipped out of the state, or performed serv- 
ices out of the state if the goods or services 
amounted in value to $25,000 annually, (5) 
enterprises which furnished goods and serv- 
ices valued at $50,000 annually necessary 
for the functioning of instrumentalities and 
channels of interstate and foreign com- 
merce, public utilities and transit systems, 
and enterprises that produced goods for 
out-of-state shipment valued at $25,000 per 
year, (6) establishments that had a direct 
inflow of goods valued at $500,000 per year, 
(7) enterprises that had an indirect inflow 
of materials valued at $1 million annually, 
(8) enterprises that had a combination of 
inflow and outflow of goods which added 
up to a total of at least 100 per cent of 
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the amounts designated in standards 4, 5, 
6 and 7, and (9) any establishment that 
substantially affected the national defense. 


In the Radio Station WBSR case,’ the 
Board agreed to assert jurisdiction over 
instrumentalities and channels of interstate 
and foreign commerce. In this case juris- 
diction was asserted over radio stations 
that functioned as channels of interstate 
commerce. It was reasoned that radio sta- 
tions affiliated with the American Broad- 
casting Company’s national network, that 
subscribed to the wire service of the Asso- 
ciated Press and to Broadcast Music, In- 
corporated, and received some 10 to 15 per 
cent of their revenue from out-of-state 
advertisers were instrumentalities of inter- 
state commerce and were covered by the 
statute. In applying this standard the 
Board also ruled that an employer engaged 
in operating a local radio station, even if 
the station was not affiliated with a national 
network, was covered if the station had 
listeners outside of the state, if the employer 
leased the wires of the national news serv- 
ice, if he paid royalties to out-of-state con- 
cerns and if he derived 10 per cent of his 
revenues from out-of-state advertisers.” Fur- 
thermore, it was held in the Pert Arthur 
College case* that a radio station operated 
by a nonprofit educational organization, 
even if its earnings were used for the up- 
keep of the college, was covered within the 
meaning and intent of the law because it 
was an instrumentality of interstate and 
foreign commerce. 

This standard was also applied to other 
business enterprises, For example, a news- 
paper business which functioned as a mem- 
ber of an interstate news service was covered 
since it was an instrumentality and a chan- 
nel of interstate commerce.*| Banks were 
covered by the statute because they partook 


of the nature of instrumentalities of com- 
merce and were treated as such by the Board.® 

Another standard for the assertion of 
jurisdiction was established in the Local 
Transit Lines case. Here the Board agreed 
to assume jurisdiction over public utilities 
and public transit systems if they were ei- 
gaged in commerce or in operations affect- 
ing commerce. Jurisdiction in these areas 
was limited by or subjected to the rule of 
de minimis. In this Local Transit Lines 
case, the Board asserted jurisdiction over 
a passenger bus transportation company 
whose operations were confined strictly to 
the state, because the company’s annual 
revenue exceeded $100,000 and its direct 
interstate imports were considered substan- 
tial. Also, the company carried daily a 
number of employees to and from atomic 
energy plants which were considered vital 
to the national defense. Therefore, any 
stoppage of work in this bus company 
would affect interstate commerce materially 
and would have a substantial impact upon 
the national defense. 

In applying this doctrine or standard the 
Board assumed jurisdiction over a public 
utility engaged in the distribution and retail 
sale of natural gas and gas burning appli- 
ances where the gas sold originated from 
out of the state, where the utility involved 
received more than $1 million annually 
from the sale and distribution of gas, and 
where it purchased a sizable portion of its 
gas appliances from out of the state.’ In 
order to effectuate the policies of the act and 
to safeguard interstate commerce, the Board 
took jurisdiction over a public utility which 
supplied electric power to interstate carriers 
and instrumentalities of interstate commerce.” 

In adjudicating the cases coming before 
it in this area, the Board treated nonprofit 
cooperative utilities as public utilities for 
jurisdictional purposes if the utilities dis- 
tributed electric power to commercial users 
and to companies engaged in _ interstate 
commerce,” or if they sold a_ substantial 
amount of power for use in the production 
of goods which would ultimately be shipped 
outside the state.” Applying this policy, 





191 NLRB 630 (1950). 

2 Central Kentucky Broadcasting Company, 
Inc., 93 NLRB 1298 (1951). 

* 92 NLRB 152 (1950). 

* Press, Inc., 91 NLRB 1360 (1950); Record 
Publishing Company, 91 NLRB 215 (1950). 

5 Amalgamated Bank of New York, 92 NLRB 
545 (1950). 
. §91 NLRB 623 (1950); Texas Electric Bus 
Lines, 100 NLRB 67 (1952); El Dorado Water 
Company, Inc., 95 NLRB 1223 (1951). 


618 


7 Roanoke Gas Company, 94 NLRB 1431 
(1951). 

8 Jackson Electric Membership Corporation, 
98 NLRB, No. 96 (1952). 

® Farmers’ Electric Cooperative, Inc., 100 
NLRB 746 (1952). 

10 Graham County Electric Cooperative, Inc., 
96 NLRB 684 (1951). 
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The Social 
federal-state unemployment 
ance program are 20 years old. The 
act became law on August 14, 1935. 
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the Board asserted jurisdiction over non- 
profit cormpanies that furnished water for 
agricultural, commercial and domestic users 
within the state,” and over nonprofit rural 
electric cooperatives that sold electricity to 
customer ‘members within the state and 
bought annually a small amount of goods 
out of the state. This action, it was ex- 
plained, was based upon the fact that it was 
the Board’s policy to view such enterprises 
as public utilities over which it took juris- 
diction.” Following this reasoning, the 
Board held that an association which oper- 
ated and maintained an extensive irrigation 
system and furnished water for mining 
operations in interstate commerce partook 
of the nature of a public utility and was 
covered because of the magnitude of its 
operations, because of the great value of 
the crops grown for out-of-state shipment 
and because the system functioned as an 
essential part of an interstate power sys- 
tem’s operations.” 

In dealing with the coverage of taxicab 
companies, the Board asserted jurisdiction 
if the cab company made 5.1 per cent of 
its trips from terminals serving interstate 
passengers even though the rest of its busi- 
ness was entirely local in nature.“ Also, 
if a taxicab company made 6 per cent of its 
trips to and from established points of in- 
gress or egress from the state, it would 
effectuate the policies of the act for the 
3oard to assert jurisdiction because such 
activities became an essential link in the 
services performed by or for instrumentali- 
ties of interstate commerce.” 

However, in the Cambridge Taxi Company 
case,” the Board established two new stand- 
ards to be considered before asserting 
jurisdiction over taxicab companies. It estab- 
lished the policy of taking jurisdiction over 
those companies only where both of the fol- 
lowing factors were present. In the first 
place, the employer must be the sole taxi 
company functioning in the area served by 
its cabs which rendered service to instru- 


mentalities of interstate commerce, or the 
employer must be the holder of a license, 
contract or franchise from some _ instru- 
mentality of commerce which granted him 
the right to serve a terminal of such instru- 
mentality either solely or exclusively or 
concurrently with others, In the second 
place, the employer must derive a substan- 
tial amount of his total yearly revenue from 
the carrying of passengers to and from the 
terminals or depots of these instrumentali- 
ties of interstate commerce. 


After establishing this policy the Board 
dismissed an unfair labor practice complaint 
against an employer operating a taxi com- 
pany because his operations did not satisfy 
these standards arranged by the Board for 
asserting jurisdiction.” In one case deal- 
ing with the Yellow Cab Company, it was 
shown that the company served a bus depot, 
a railroad station and a municipal airport 
on a voluntary, nonexclusive basis, and 
derived about 20 per cent of its annual in- 
come from fares paid for transporting pas- 
sengers to and from these stations or the 
area near these stations. In another Yellow 
Cab Company case," the employer had writ- 
ten agreements with three interstate car- 
riers for parking space at or near their 
respective depots and derived about 8 per 
cent of his total annual revenue from fares 
originating at the stations of the interstate 
carriers. The Board reasoned that these 
conditions partially met its recent require- 
ments, but the operations were not substantial 
enough to justify the assertion of jurisdiction. 


In the Borden Company case,” the Board 
established the policy of continuing to as- 
sert jurisdiction over plants or establish- 
ments that operated as integral parts of 
multistate enterprises. In this case man- 
agement was entrusted to local officials, 
and the establishment sold its products lo- 
cally; yet the Board assumed jurisdiction 
to effectuate the policies of the act because 
the plant was owned and operated by a 
company which was considered a multistate 
enterprise. This policy was utilized or ap- 
plied by the Board to materially increase 
the coverage of the statute. In applying 
this doctrine, the problem of determining 
when the various functions of an employer 
should be considered as integral parts of the 
entire company operations arose. For ex- 





1 Twin Falls Canal Company, 97 NLRB 1473 
(1952). 

"2 Cullman Electric Cooperative, 99 NLRB 753 
(1952). 

Salt River Valley Water Users Association, 
9° NLRB 849 (1952). 

‘4 Red Cab, Inc., 92 NLRB 175 (1950). 
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6 Skyview Transportation 
NLRB 1664 (1951). 

1% 101 NLRB 1328 (1952). 

1 Taxi Transit Company, 102 NLRB 45 (1953). 

18 Yellow Cab Company, 103 NLRB 394 (1953); 
Yellow Cab Company, 103 NLRB 395 (1953). 

19 91 NLRB 628 (1950). 
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ample, under this doctrine a shoe distributor 
and his retail outlet were defined as a single 
employer because both had the same offi- 
cers, shareholders and labor policy.” Three 
companies manufacturing and distributing 
building materials were covered because 
their operations were integrated; that is, 
the products were manufactured by one 
company and were distributed on a whole- 
sale and retail basis by the other two, the 
establishments were located on the same 
tract of land and the companies had com- 
mon officers and directors.” Also, an em- 
ployer who operated a poultry products plant 
in One state, a farm in another state and 
another plant in another state was covered 
because he operated a multistate enterprise.” 


It was ruled by the Board that the 
operation of a housing project by an in- 
surance company affected interstate com- 
merce because the project was an outlet 
for the investment of the company’s finances 
and, as such, was defined as an integral 
part of the company’s interstate commerce 
activities.” Also, a hospital established and 
operated by a mining employer to provide 
medical assistance for employees injured 
on the job was engaged in interstate com- 
merce because the hospital was an integral 
part of the mining operations. Labor trouble 
at the hospital could easily affect the opera- 
tion of the mine.” 


In terms of this reasoning any establish- 
ment operating as a part of a multistate 
enterprise was covered by the statute. Even 
if an automobile dealer’s business was lo- 
cally owned and all sales and purchases 
were made within the state, he was engaged 
in commerce if he was an integral part of 
a multistate enterprise.” Any retail dealer 
in either new or old automobiles who held 
a franchise from a manufacturer for the sale 
and distribution of automobiles became an 
integral part of a multistate enterprise or 
an important part of a nation-wide system 
of manufacturing and distributing motor 





Last year a total of 363 actions en- 
forcing Federal labor standards laws 
on Government construction contracts 
were initiated by the Department of 
Labor. This figure almost equals the 
total enforcement effort of 375 cases 
initiated in all previous years under 
the law. —ZJames P. Mitchell 





vehicles by virtue of the direct dealer agree- 
ment.” This policy justified the Board’s 
assertion of jurisdiction over automobile 
dealers who had franchise agreements with 
nation-wide manufacturers of automobiles 
even though they made neither sales nor 
purchases in substantial amounts in inter- 
state commerce, because the franchises linked 
the dealers with a nation-wide producer 
and distributor and this was controlling in 
the Board’s jurisdictional findings.” 


By applying this doctrine the Board as- 
serted jurisdiction over grocery retail es- 
tablishments. An employer who operated a 
number of retail stores in one state was 
covered by the statute because the Board 
considered the business an integrated opera- 
tion instead of the business of a limited 
number of the stores involved.* A _ food 
canning plan, if operated as an integral 
part of a company’s multistate business 
structure, came under the jurisdiction of the 
Board.” An employer who operated a num- 
ber of supermarkets within a state and an 
employer who operated a grocery depart- 
ment in a single supermarket were both 
covered because they were affiliated with a 
grocery employer’s association whose joint 
or related operations affected interstate 
commerce.” However, in the Ben Franklin 
Stores case“ the Board refused to take 
jurisdiction over two variety stores operat- 
ing under a franchise agreement with a 
wholesale distributor, because the employer's 





2 National Shoes, Inc., 103 NLRB 438 (1953). 

21 Building and Construction Trades Council, 
92 NLRB 632 (1950). 

2% Tennessee Egg Company, 93 NLRB 846 
(1951); Cashman Auto Company, 98 NLRB 832 
(1952); Basic Products Division, New York Coal 
Company, 92 NLRB 874 (1950); De Luxe Motor 
Stages, 93 NLRB 1425 (1951). 

23 Metropolitan Life Insurance Company, 93 
NLRB 381 (1951); Cormaz, Inc., 94 NLRB 1150 
(1951). 

% Kennecott Copper Corporation, 99 
748 (1952). 

% Baxter Brothers, 91 NLRB 1480 (1950); 
Muntz Television, Inc., 92 NLRB 29 (1950). 
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6 Davis Motors, Inc., 93 NLRB 206 (1951); 
Kelley A. Scott, 93 NLRB 654 (1951); Phelps 
Brothers Service, 92 NLRB 836 (1951); Strang 
Garage Company, 93 NLRB 900 (1951); Harbor 
Chevrolet Company, 93 NLRB 1326 (1951); Bill 
Heath, 94 NLRB 782 (1951); Ken Rose Motors, 
Inc., 94 NLRB 868 (1951); Cullen-Thompson 
Motor Company, 94 NLRB 1252 (1951); Howell 
Chevrolet Company, 95 NLRB 410 (1951). 

2774. EH. Rogers Company, 103 NLRB 
(1953). 

23 Krambo Food Stores, Inc., 98 NLRB 1320 
(1952). 

2* Stokely Foods, Inc., 91 NLRB 1267 (1950). 

*® Hollywood Ranch Market, 93 NLRB 1147 
(1951). 

31 94 NLRB 779 (1951). 
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operations were not closely related to those 
of the wholesale distributor and the dis- 
tributor exercised little control over the 
variety stores. Consequently, the employer 
operating the variety stores was not an 
integral part of a multistate enterprise. 


Furthermore, under this doctrine a manu- 
facturer of baking products was in inter- 
state commerce because he operated as an 
integral part of a multistate enterprise.” 
This was true even though the bakery com- 
pany manufactured and sold all of its prod- 
ucts within the state, because the company 
imported raw materials from out of the state 
and because its ownership and operation 
were closely integrated with a bakery chain 
functioning in several states. In terms of 
this reasoning the coverage of the statute 
was extended to establishments engaged in 
selling ice cream, soft-drink establishments 
operating under a franchise with a bottling 
company engaged in interstate commerce,” 
restaurants which were considered integral 
parts of multistate enterprises“ and estab- 
lishments that sold cigarettes through vend- 
ing machines if the owner was one of many 
who purchased all vending machines and 
cigarettes from a manufacturer outside the 
state.” The Board assumed jurisdiction over 
a candy manufacturer even though he had 
not begun operations because he was an 
integral part of a business concern whose 
operations affected interstate commerce.™ 


In adjudicating the cases coming before 
it, the Board ruled that it would effectuate 
the policies of the act to assert jurisdiction 
over public cold storage plants,” distribu- 
tors of farm truck equipment,” buyers and 
sellers of furniture and household appli- 
ances,” laundry and linen supply companies,” 
undertaking establishments,® theater estab- 
lishments “ and television service stores “ 
if they were integral parts of multistate 
enterprises. The important factor in these 
cases was not the fact that the volume 
of business of one member had been too 
small to assert jurisdiction but that, by vir- 





Free collective bargaining is no 
longer a theory espoused by a few 
idealists; it is now an established 
national institution which has proven 
its efficacy, its worth, and its adapta- 
bility to an increasingly complex in- 
dustrial society. History will record, 
| believe, that it has contributed a 
great deal to keeping that society 
both strong and free.—Guy Farmer 





tue of an agreement, franchise or member- 
ship in an association, the manufacturer or 
some centralized agency maintained great 
control as to how the employer operated 
his business. In some of these cases the 
fact that the distributor’s agreement with 
the manufacturer did not. provide any ex- 
clusive territory for sale of the products 
was not considered controlling. In the 
Pacific Dental Laboratory of San Francisco 
case,“ however, the Board refused to take 
jurisdiction over an employer engaged in 
manufacturing dental restoratory devices 
even though the company’s activities did 
affect interstate commerce and it did have 
a license and royalty agreement with an 
out-of-state laboratory company. The Board 
held that the license and royalty agreement 
did not make the establishment an integral 
part of the national laboratory, because the 
out-of-state laboratory had no control over 
the employer but just supplied the raw ma- 
terial used by the employer. 


In the Stanislaus Implement and Hardware 
Company case,” the Board established the 
principle of assuming jurisdiction over en- 
terprises which produced or handled goods 
destined for out-of-state shipment or which 
performed services outside the state if the 
goods or services amounted to at least 
$25,000 annually. In this case the Board 
asserted jurisdiction over an employer who 





% Hilltop Baking Company, 93 NLRB 694 
(1951); Meyer’s Bakery Company of Little 
Rock, Inc., 97 NLRB 1095 (1952); Bell Bakeries, 
Inc., 97 NLRB 1423 (1952). 

33 Collins Baking Company v. NLRB, 20 LABOR 
CASES { 66,686, 193 F. (2d) 483 (CA-5, 1951). 

% Mil-Bur, Inc., 94 NLRB 1161 (1951). 

% Squirt Distributing Company, 92 NLRB 1667 
(1951); Coca-Cola Bottling Company, 102 NLRB 
586 (1953). 

% Stouffer Corporation, 101 NLRB 1331 (1952). 

% California Cigarette Concessions, Inc., 91 
NLRB, No. 123 (1950). 

% Arrow Candy Company, 
573 (1952). 


Inc., 100 NLRB 


NLRB Jurisdictional Standards 


*” Texas Creamery Cold Storage Company, 91 
NLRB 704 (1950). 

* Hallan and Boggs Truck and Implement 
Company, 95 NLRB 1443 (195i). 

" Davis Furniture Company, 
(1951). 

# American Coat, Apron and Laundry Com- 
pany, Inc., 100 NLRB 258 (1952). 

# Riverside Memorial Chapel, Inc., 92 NLRB 
1594 (1951). 

* American Federation of Musicians, 92 NLRB 
1528 (1951). 

* National Television Service, 101 NLRB 857 
(1952). 

#91 NLRB 1140 (1950). 

47 91 NLRB 618 (1950). 
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Detroit attorney Harry H. Platt has 
been chosen by the Ford Motor Com- 
pany and the UAW-CIO as umpire 
of their new collective bargaining 
agreement. He succeeds Dr. Harry 
Shulman, Yale Law School dean, 
who served as umpire for the parties 
from 1942 until his death last March. 





was engaged in the retail sale and the serv- 
icing of farm equipment, Ninety-eight per 
cent of his sales were made in the state, 
but the 2 per cent of the sales made out of 
the state amounted to more than $25,000 
annually. 


The Board consistently applied this doc- 
trine to enterprises that met the standards 
established in the Stanislaus case. For ex- 
ample, it was held that the policies of the 
act would be effectuated by taking juris- 
diction over a manufacturer of brick, tile 
and clay products for agricultural purposes,“ 
a manufacturer of textile products,” an em- 
ployer engaged in logging and lumber oper- 
ations,” three wholesale florists," a shirt 
manufacturer,” a blouse manufacturer,” a 
warehouse company™ and a department 
store company ™ because they shipped mer- 
chandise outside the state amounting to or 
in excess of $25,000 annually. Also a non- 
profit cooperative maintained by a religious 
organization to both publish and distribute 
religious literature to its schools and churches 
was engaged in commerce within the mean- 
ing and intent of the law, because about 
half of the literature was sent out of the 
state and its value exceeded $25,000 annu- 
ally.* Furthermore, an employer was con- 
sidered to be covered by the statute if he 
delivered goods valued in excess of $50,000 
to a manufacturer who made goods valued 
at more than $25,000 which were destined 


to be shipped in interstate commerce,” or 
if he was a cooperative employer engaged 
in ginning cotton exclusively for his grower- 
members if the goods were destined for 
out-of-state shipment and the value of the 
shipment was in excess of $25,000.* 


It was also ruled that an enterprise was 
covered if it furnished or performed serv- 
ices outside the state valued at or in excess 
of $25,000 yearly.” Applying this principle 
the Board held that a funeral home which 
received $25,000 annually for interstate 
service,” a corporation that furnished handling 
and storing services for farm commodities if 
the shipments from the warehouses amounted 
to or exceeded $25,000 yearly,” and an em- 
ployer who furnished garbage collection 
service valued at $100,000 for commercial 
firms who in turn shipped products valued 
in excess of $25,000 annually outside the 
state were covered by the law.” However, 
the Board refused to take jurisdiction over 
a company that installed equipment and 
advertising materials in gasoline stations 
located within the state even though the 
services were rendered to oil companies 
engaged in multistate activities, because none 
of the gasoline stations so!d goods out of 
the state in the amount of $25,000 annually. 


In the Hollow Tree Lumber Company 
case,“ the Board established the principle or 
standard of asserting jurisdiction over en- 
terprises that furnished goods and services 
which were necessary to the functioning of 
other employers engaged in interstate com- 
merce, providing such goods and services 
were valued at or in excess of $50,000 per 
year and were sold or furnished to public 
utilities or transportation systems, com- 
panies that operated as channels and instrumen- 
talities of interstate commerce, or companies 
or enterprises that handled or produced 
goods which would be shipped in interstate 
commerce or performed services outside 
the state in the value of .$25,000 or more 





48 Redfield Brick and Tile Company, 91 NLRB 
706 (1950). 

# Gastonia Wearing Company, 91 NLRB 899 
(1950); Palace Knitwear Company, Inc., 93 
NLRB 872 (1951). 

5% Inyo Lumber Company, 92 NLRB 1267 
(1951); Peerless Quarries, Inc., 92 NLRB 1194 
(1951). 

51 Seattle Wholesale Florists Association, 92 
NLRB 1186 (1951). 

8: Southland Manufacturing Company, 94 
NLRB 813 (1951). 

33 Sue-Ann Manufacturing Company, 98 NLRB 
848 (1952). 

% King City Warehouse Company, 97 NLRB 
1336 (1952). 

5% England Brothers, Inc., 99 NLRB 258 (1952). 
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% Sunday School Board, Southern Baptist 
Convention, 92 NLRB 801 (1950). 

51 Jacksonville Processing Corporation, 93 
NLRB 943 (1951); New Jersey Carpet Mills, 
Inc., 92 NLRB 604 (1950). 

588 Tule River Cooperative Gin, Inc., 102 NLRB 
1523 (1953). 

® Operative Plasterers and Cement Masons, 
102 NLRB 1408 (1953). 

*° Hazen and Jaeger Funeral Home, 95 NLRB 
1034 (1951). 

*| Tarke Warehouse Company, 95 NLRB 1133 
(1951). 

® Oakland Scavenger Company, 98 NLRB 
1318 (1952). 

®% Crown Sign and Construction Company, 99 
NLRB 843 (1952). 

*°91 NLRB 635 (1950). 
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GAW is passe, though it may yet 
make a comeback. Now it’s SUB, or 
SUP, or SUC, as you choose (i.e., 
supplemental unemployment benefits 
— or pay — or compensation). — 
Commerce and Industry Association 
of New York, Inc. 





annually. In this case the company in- 
volved shipped none of its goods in inter- 
state commerce directly, but it did deliver 
important and necessary goods valued at 
$50,000 to an employer admittedly engaged 
in interstate commerce. This employer 
manufactured goods for out-of-state ship- 
ments valued at more than $25,000 annually. 


On the basis of the standard established 
in the Hollow Tree decision, the Board as- 
sumed jurisdiction over employers who pro- 
duced and sold animal feed to concerns 
which shipped the products out of the state 
or to companies engaged in interstate com- 
merce if the sales were in excess of $50,000 
annually.” The Board asserted jurisdiction 
over a cooperative sugar cane grinding 
company because the employer sold prod- 
ucts valued at more than $50,000 annually 
to other employers that produced and 
handled goods to be shipped out of state. 
The fact that the evidence did not show 
how much of these products, if any, were 
shipped out of state by the purchasers was 
not considered controlling.” In terms of 
the same reasoning an employer engaged in 
recapping and repairing used tires and sell- 
ing and servicing new tires was held to be 
covered because he sold in excess of $50,000 
worth of services and products annually to 
trucking firms who operated as instrumen- 
talities and channels of interstate com- 
merce.” Furthermore, the Board reasoned 
that it would effectuate the policies of the 


act to assume jurisdiction over a lumber 
company whose sales to local lumber dealers 
engaged in interstate commerce amounted 
to over $50,000 annually,” a fur tanner and 
dresser company because it obtained an 
annual income of more than $50,000 from 
the sale of services to manufacturers who 
in turn shipped their products out of state 
and because the services rendered were 
considered an essential step in the process 
of making furs into saleable products,” and 
a memorial park association partially be- 
cause it performed direct and indirect serv- 
vices and furnished materials for out-of-state 
shipments in excess of $50,000 yearly.” 


An analysis of the Board’s decisions re- 
veals that it applied the Hollow Tree doc- 
trine quite rigidly to any enterprise that 
furnished materials and services meeting 
the minimum requirements of the standard 
to firms over which jurisdiction would be 
asserted. These firms included instrumen- 
talities and arteries of interstate commerce,” 
municipalities and public utilities engaged 
in commerce,” and interstate producers or 
firms that shipped goods out of the state in 
sufficient amounts to meet the standards set 
by the Board.” 


Analysis further reveals that businesses 
that had been classified as service institu- 
tions were covered by the statute if they 
met the standards established in the Hollow 
Tree case. For example, the Board held 
that an insurance company which rendered 
services to out-of-state real estate purchasers 
and mortgagees,” a detective agency which 
supplied necessary services to steamship 
companies which were instrumentalities of 
interstate commerce,” a law firm that spent 
almost all its time and facilities in investi- 
gating and auditing services for out-of-state 
motion picture distributors,” a news agency 
which performed services for newspapers 
engaged in interstate commerce,” and an 
operating engineering concern ™ were all cov- 





% Sam Zall Milling Company, 94 NLRB 1749 
(1951); Mellody Mills, Inc., 103 NLRB 1202 
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6% Evan Hall Sugar 
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NLRB 667 (1951). 

68 C and A Lumber Company, 91 NLRB 909 
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6 Queens-Premier-Williams Fur Dressing Cor- 
poration, 92 NLRB 42 (1950). 
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520 (1950); Rayford Stone Company, 97 NLRB 
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7% William Kimmons and Sons, 92 NLRB 98 
(1950); Rock Asphalt, Inc., 91 NLRB 1515 
(1950); Scott Construction Company, Inc., 91 
NLRB 930 (1950). 

7% New Castle Products, Inc., 99 NLRB 811 
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ered by the law because the services ren- 
dered annually to their patrons were in 
excess of $50,000. 


Finally, the Hellow Tree standard was 
utilized by the Board to assume jurisdiction 
over a cafeteria in an aircraft manufactur- 
ing plant because it furnished goods and 
services in excess of $50,000 necessary to 
the operation of an employer engaged in 
commerce,” and over a laundry and linen 
supply company which rendered service to 
local firms, in excess of $50,000, who were 
engaged in interstate commerce.” Also, 
jurisdiction was asserted over a realty com- 
pany’s two office buildings, because the em- 
ployer furnished services valued at more 
than $50,000 annually to tenants engaged in 
commerce." It was ruled by the Board that 
an employer who owned and operated an 
office building which also served as a ter- 
minal was engaged in interstate commerce 
because he received more than the mini- 
mum amount established for space rented 
and for services rendered to interstate car- 
riers and firms engaged in interstate com- 
merce. The Board rejected the company’s 
arguments that a work stoppage by the 
elevator employees involved would not ma- 
terially affect or interfere with interstate 
commerce because the bulk of the interstate 
business was done on the first floor, and 
that the amount of space utilized by other 
enterprises engaged in commerce was small.” 


In applying this standard the Board ruled 
that the policies of the statute would not 
be effectuated by asserting jurisdiction over 
a licensed detective agency,” a coal mining 
company“ and an independent coal haul- 
ing contractor.* It was admitted that the 
operations of these enterprises affected com- 
merce, but the value of the products sold in 
interstate commerce and the value of the 
services rendered to employees engaged in 
commerce was less than $50,000 annually. 


In the Federal Dairy, Inc. case,* the Board 
established the standard or principle of 


assuming or asserting jurisdiction over any 
enterprise which had a direct inflow of 
goods from outside the state amounting to 
$500,000 annually. In this case the Board 
refused to take jurisdiction because approx- 
imately all the company’s sales were made 
in the state and there was no showing that 
any of the sales were made to concerns 
engaged in interstate commerce. Further- 
more, the direct inflow of milk, supplies 
and equipment from out of the state was 
below the minimum standard of $500,000 in 
annual value set by the Board. However, 
this standard was applied to other enter- 
prises. For example, the Board held that a 
sausage manufacturer,” a wholesale dis- 
tributor of alcoholic beverages,* an employer 
engaged in the construction of powerhouse 
equipment,” an automobile and used-car 
dealer” and a motion picture corporation” 
were all engaged in interstate commerce 
and were covered by the statute because 
their purchases of supplies and materials 
or the direct inflow of these materials from 
outside the state amounted to or was in 
excess of $500,000 annually. 


In the Dorn’s House of Miracles, Inc. 
case,” the Board established the rule that, 
regardless of the nature of the industry or 
enterprise, if the indirect inflow of mate- 
rials in commerce amounted to $1 million 
annually, it would assert jurisdiction. Under 
this doctrine or principle an employer en- 
gaged in the wholesale purchase and distri- 
bution of meats and related products was 
covered because he purchased at least $1 
million worth of meats and other products 
outside the state annually.” Also, the Board 
ruled that it would effectuate the policies of 
the act to assert jurisdiction over an em- 
ployer who operated 11 retail grocery stores, 
because his indirect purchases from ‘outside 
the state made through the branches amounted 
to more than $1 million per year.™ 


Furthermore, in the Rutledge Paper Prod- 
ucts, Inc. case® the Board established the 
doctrine of assuming jurisdiction over en- 
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In my judgment, organization of the 
workers in all industries is the first 
requisite of the ICFTU [International 
Confederation of Free Trade Unions]. 
There should be free collective bar- 
gaining. And that bargaining should 
be conducted on the basis of ihe 
economic facts and the economic 
strength of the workers in those in- 
dustries and in those unions. And 
we should depend more upon our- 
selves and less upon government in 
order to obtain the worthy objectives 
of labor throughout the world.— 
United Mine Workers Vice President 
Thomas Kennedy. 





terprises where the combination of inflow 
and outflow of goods of these enterprises 
added up to at least 100 per cent of the 
minimum amounts required for the assertion 
of jurisdiction in the Stanislaus, Hollow 
Tree, Federal Dairy, and Dorn’s House of 
Miracles cases. In the Rutledge case the 
Board asserted jurisdiction over a paper 
manufacturing company although the direct 
annual inflow and outflow of materials were 
less than the minimum requirements estab- 
lished in other cases by the Board to deter- 
mine jurisdiction, because the inflow and 
outflow of materials combined were equal 
to or equivalent to the minimum require- 
ments established in either of the categories. 
Here the Board considered the employer’s 
inflow and outflow of materials in ratio 
to the respective minimum inflow and out- 
flow requirements. 


The Rutledge doctrine was applied in a 
number of cases by the Board. For exam- 
ple, an employer who processed meat and 
animal by-products was covered by the 
statute even though his out-of-state pur- 
chases standing alone were not sufficient to 
justify assertion of jurisdiction and all of 
his sales were made locally. However, his 
out-of-state purchases together with his sales 


to companies which were engaged in han- 
dling goods for commerce in the value of 
$25,000 annually met the aggregate of the 
ratio test for asserting jurisdiction.” Fur- 
thermore, the Board asserted jurisdiction 
over an operator of an industrial laundry,” 
an operator of a machine shop and manu- 
facturer of sawmill equipment,” a whole- 
sale bakery supply distributor,” a coopera- 
tive,” an engineering company™ and a 
photoengraving company™ because the com- 
bined percentages of the infiow and outflow 
of goods and services met the minimum 
requirements, or because the inflow and 
outflow of goods and services when con- 
sidered in ratio to the respective minimum 
inflow and outflow requirements were to- 
gether in excess of the minimum require- 
ments. Also, a construction company was 
covered even if its annual direct and indirect 
inflow of goods in commerce did not meet 
the minimum standards set by the Board, 
because the employer’s operations would 
have met or surpassed the minimum inflow 
requirements during the period if no strike 
had occurred.™ 


In applying the Rutledge doctrine the 
Board refused to take jurisdiction .over an 
automotive parts sales and service com- 
pany whose operations did affect interstate 
commerce, but its out-of-state sales of 
services and materials to firms over which 
the Board had asserted jurisdiction and its 
out-of-state purchases both individually and 
in combination were below the minimum 
for asserting jurisdiction.™ Also, the Board 
refused to assert jurisdiction over a manu- 
facturer of candy and salted peanuts be- 
cause his direct and indirect out-of-state 
sales or any combination would not equal 
the minimum established for assuming jur- 
isdiction. The fact that the employer had 
engaged in multiemployer bargaining was 
not considered relevant. 


The Board made it quite clear in its rul- 
ings that the jurisdictional criteria expressed 
in terms of annual dollar volume of busi- 
ness did not literally require evidentiary 
data for any 12-month period of operations. 
The requirements might be satisfied by 
estimating or projecting financial data for 
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an approximate and designated annual pe- 
riod.” In applying these standards the 
Board ruled that a corporation which was 
available and ready to contract for build- 
ing operations in any part of the United 
States was in interstate commerce.™ Also, 
the Board asserted jurisdiction over a floor- 
covering manufacturing plant although the 
plant had not engaged in actual produc- 
tion, and a match employer who expected 
to produce matches valued at $2 million 
annually in a new plant, 85 per cent of 
which would be sold out of the state,” 
because it appeared, or it was anticipated, 
that the out-of-state sales in both companies 
would exceed the minimum requirement 
for exercising jurisdiction. The Board as- 
serted jurisdiction on the basis of the finan- 
cial data for the first four months of the 
operation of a corporation, because the cor- 
poration could be reasonably expected to 
reach the minimal requirements for assert- 
ing jurisdiction. The Board contended that 
it could not decline jurisdiction merely be- 
cause the financial statement covering the 
full annual period was not available.” 


Also, the Board contended that the an- 
nouncing of standards did not divest it 
of its power to refuse jurisdiction even if 
all the factors were present. Therefore, in 
the Hotel Association of St. Louis case™ the 
Board did not exercise jurisdiction over a 
hotel association, even though it could have 
done so under the recently announced 
standards, because of an earlier long-stand- 
ing policy of not asserting jurisdiction in 
the hotel industry, upon which the state 
boards, the industry and the union relied. 


In the Westport Moving and Storage Com- 
pany case™ the Board adopted the policy 
of asserting jurisdiction over businesses or 


establishments that affected national de- 
fense activities of the government. In set- 
ting up this jurisdictional standard, the 
Board established a special category be- 
cause of the great importance of the defense 
program. In this standard the Board did 
not set up any minimum amounts of out-of- 
state inflow or outflow. The only test was 
whether the enterprise would materially 





Underlying all of Labor's goals is the 
idea that the wage earner is not a 
“‘“commodity,"’ but a human being 
with dignity and a desire for fulfill- 
ment which cries out for recognition. 

—James P. Mitchell 





affect the national defense. In the Westport 
case the Board held that a moving and 
storage company which also made boxes 
under contract for the United States Army 
came within the jurisdiction of the statute 
because its contractual relations made its 
business a part of the national defense. 


In applying this standard the Board as- 
serted jurisdiction over a laundry and dry 
cleaning establishment which had a license 
to do business on a United States reserva- 
tion devoted to atomic energy,” three com- 
panies operating grocery stores on atomic 
energy reservations,”* a cafeteria at a smoke- 
less powder plant™ and an employer’s 
catering and vending machine operations 
doing business on property owned by the 
United States.“* The Board reasoned that 
these business operations were sufficiently 
related to or identified with national de- 
fense activities to justify the assertion of 
jurisdiction. 


Furthermore, the Board ruled that any 
concern performing business essential to 
the national defense or performing opera- 
tions that materially affected the national 
defense on property not owned by the 
United States Government might come 
under the jurisdiction of the statute. In 
fact, the Board assumed jurisdiction over 
an employer engaged in transporting avia- 
tion gasoline from refineries to’ United 
States Air Force bases in the same state,™ 
an employer manufacturing electronic con- 
trols that were related to the engineering 
projects of the air force and other defense 
contractors,” an intrastate dairy company 
which furnished products to military in- 
stallations and veterans’ hospitals,“° an em- 
ployer baking and distributing pies and 
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sandwiches to post exchanges located on 
United States military reservations and to 
ships service stores on United States naval 
vessels,” and an employer engaged in the 
protection and maintenance of an aircraft 
assembly plant for the United States Air 
Force.“ The operations of all these em- 
ployers fell within the category of enter- 
prises which materially or substantially 
affected the national defense. Also, the 
Board ruled that the policies of the act 
would be effectuated by asserting jurisdic- 
tion Over an employer’s operations at a 
copper and cobalt mine even though the 
employer had not begun the commercial 
shipment of ores, because the employer’s 
construction activities preparatory to pro- 
duction were as substantially or closely 
related to the final purpose of its business 
and its effect upon the national defense as 
the actual mining and shipping of the 
products. 


In the main, the circuit courts accepted 
the Board’s reasoning relative to its power 
to assert jurisdiction. One of the circuits 
held that the Board had the legal right to 
assume jurisdiction over a meat wholesaler 
even if it hai previously adopted a policy 
not to take jurisdiction.“* Also, the Board 
was granted jurisdiction over employers in- 
volved in the construction industry, although 
it had at first refused jurisdiction and had 
made public a contrary policy; but the 
Board’s right could not be applied retro- 
actively.“* In the Pierce Brothers case™ the 
court ruled that the Board could assert juris- 
diction over unfair practice proceedings 
involving labor relations in an undertaking 
business and the mortuary department of 
a cemetery association because these con- 
cerns rendered service and participated in 
business activities involving interstate com- 
merce. The fact that the Board had not 
assumed jurisdiction over mortuaries prior 
to 1947 did not affect its right to do so, 
because there was no available evidence 
to prove that the Taft-Hartley Act intended 
to exempt mortuaries from coverage under 





By almost universal agreement, un- 
ions and employers have shunned 
compulsory arbitration or Govern- 
ment dictation of contract terms, and 
| think this reflects sound judgment. 

—Guy Farmer 





the act. Furthermore, it was ruled that 
the Board was authorized or had power 
to dismiss unfair labor practice complaints 
on the ground that the impact on commerce 
was not adequate to justify the assertion of 
jurisdiction if the company’s products were 
sold locally and the sales to interstate firms 
were valued at less than $50,000 annually.” 

The Board’s standard for asserting juris- 
diction over public utilities and _ transit 
systems was also upheld by the circuit 
courts. For example, in NLRB v. Fort 
Worth Transit Company™ the court held 
that the Board could legally assert juris- 
diction over unfair practice proceedings 
relative to the labor relations of a transit 
company. This company furnished trans- 
poration to the terminals of interstate 
transportation and communications companies 
and was, therefore, an important link in 
interstate commerce activities. Furthermore, 
the transit company involved provided serv- 
ices or transportation within the city for 
employees of companies who manufactured 
goods to be shipped in interstate commerce. 
Consequently, interstate commerce would 
be substantially affected if the transit com- 
pany engaged in unfair labor activities. Also, 
the courts allowed the Board to assume 
jurisdiction over a small bus line engaged 
in local transportation of passengers, be- 
cause the buses regularly transported em- 
ployees of large businesses engaged in 
interstate commerce to and from work. 
The de minimis doctrine did not apply in 
this case.™ 


In NLRB v. Dixie Terminal Company ™ 


the court ruled that although the activities 
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of elevator operators in an office building 
were local in nature, the relationship to 
interstate commerce activities of the tenants 
of the building justified the assertion of 
jurisdiction. The building housed ticket 
offices of an interstate railroad, branch 
offices of nationally known concerns, a 
terminal for interstate bus operations and 
an office for the Western Union Telegraph 
Company. The work of the building com- 
pany’s employees was related to the inter- 
state business of the tenants and, therefore, 
a labor dispute would tend to burden or ob- 
struct commerce. 


In general, the circuit courts accepted 
the Board’s philosophy relative to multi- 
state affiliations. These courts justified the 
Board’s asserting jurisdiction over local auto- 
mobile dealers who sold and distributed cars 
within the state under either an exclusive 
or a nonexclusive franchise with the manu- 
facturer.” Such agreements tied the dealers 
into a vast national network of an inte- 
grated distribution system.” In NLRB v. 
Townsend’ the court held that the Board 
could assert jurisdiction over a retail dealer 
in automobiles who bought cars from a 
local wholesale dealer who, in turn, obtained 
the cars from an out-of-state manufacturer. 
The arguments of the dealers that labor 
troubles in their various businesses would 
not affect or burden commerce because 
their establishments were small and that 
the public could buy cars from other dealers 
in the area were rejected by the courts. It 
was reasoned that if the unfair labor prac- 
tices of the dealers were left unchecked 
they would spread to other dealers in the 
area and have substantial harmful effects 
upon interstate commerce. In NLRB v. 
Drummond™ the court held that the opera- 
tions of a company store were not to be 
considered as separate and distinct from 
other stores operated by the company under 
a centralized form of management. It was 
found that jurisdiction under the act did not 
depend upon whether the volume of busi- 
ness was large or small. 


However, in NLRB v. Daniels, Inc.™ the 
Board’s power to assert jurisdiction over 
automobile dealers in Michigan operating 
under sales contracts with the Ford Motor 
Company was denied because the operation 
of the dealers was in intrastate commerce. 
Also, in NLRB v. Shawnee Milling Com- 
pany*™ the Board was refused jurisdiction 
over the unfair practice proceedings at a 
branch plan, because the branch operated 
as a single unit and was not an integral part 
of multistate commerce, and because it was 
engaged exclusively in intrastate activities. 
It was recognized that the corporation had 
other plants engaged in interstate com- 
merce and that the branch plant under con- 
sideration was subject to over-all supervi- 
sion as to labor policies by the officers of 
the corporation. The court ruled that the 


activities of the branch plant affected com- 
merce in such a remote and indirect man- 
ner that it would not effectuate the policies 
of the act for the Board to assert jurisdiction. 


The circuit courts generally accepted the 
Board’s reasoning that local employers were 
engaged in interstate commerce, even though 
their products were made in the state and 
sold within the state, if they imported raw 
materials from out of the state, because 
labor troubles in either place would nega- 
tively affect interstate commerce.” Also 
the courts sanctioned the Board’s right to 
assert jurisdiction over employers who sold 
their products to or performed services 
locally for firms or establishments which 
shipped the products to other states or were 
engaged in interstate commerce.™ For ex- 
ample, in NLRB v. Cantrall Company™ the 
court granted the Board jurisdiction over the 
labor relations of two contracts engaged lo- 
cally in removing and installing machinery 
for a contract amounting to $59,000 for a 
company doing interstate business. This 
court held that the statute did not limit the 
Board to any specific amounts of interstate 
commerce that must be transacted before 
it could assume jurisdiction. In another 
decision it was ruled that a gasoline com- 
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The American Federation of Labor 
was organized in 1886 by Samuel 
Gompers, an immigrant Jewish cigar 
maker; Peter J. McGuire, an Irish 
Catholic carpenter; and Adolph 
Strasser, a German Protestant cigar 
maker. And the name, American 
Federation of Labor, came from a 
motion by Brother Grandison, a 


Negro delegate from Pittsburgh.— 
Industrial Bulletin, New York State 
Department of Labor. 





pany which furnished a small but necessary 
amount of gasoline to a company engaged 
in commerce was covered by the statute, 
because a labor dispute in the company 
would affect interstate commerce.” Another 
court ruled that the Board had jurisdiction 
over an employer operating a limestone 
quarry even though he only hired 30 em- 
ployees, because he purchased a certain 
percentage of his supplies out of the state 
and sold some materials out of state and to 
local concerns engaged in interstate com- 


merce.” 


Also, the courts generally agreed with 
the Board’s standard relative to the asser- 
tion of jurisdiction over enterprises . that 
substantially affected the national defense 
program. One court™ upheld the Board’s 
jurisdiction over an employer engaged in 
the dry cleaning business on an atomic 
energy reservation who purchased one half 
of his goods or supplies, amounting to 
$12,000, out of state. The court held that 
interstate commerce was not so insignifi- 
cantly affected that the Board was without 
jurisdiction under the de minimus rule, or 
that the amount of interstate commerce en- 
gaged in was adequate to avoid the appli- 
cation of this legal rule. In this decision 
the court also held that it was within the 
right of the Board, if it had jurisdiction, to 
determine whether it would effectuate the 
policies of the act to exercise such juris- 
diction. The Board was granted jurisdic- 
tion over a subcontractor installing machinery 
at a plant to be used for the manufacturing 


of defense materials for the armed forces. 
It was reasoned that any labor trouble be- 
tween the subcontractor and his employees 
would impede the production of vital de- 
fense materials. 

Recently the United States Supreme Court, 
in Howell Chevrolet Company v. NLRB; 
upheld the Board’s ruling relative to multi- 
state enterprises. The Court ruled that 
the act did apply to a local retail automobile 
dealer on the basis of the following facts: 
(1) The dealer bought automobiles from a 
local assembly plant, (2) his spare parts and 
accessories were delivered to him from local 
warehouses, (3) 43 per cent of this mate- 
rial was manufactured in other states, (4) 
his purchases exceeded $1 million in 1949 
and (5) “sweeping control” of the dealer’s 
business was reserved by the automobile 
manufacturer in a direct dealer selling agree- 
ment. The Court piaced much weight upon 
the fact that the local retail establishment 
was closely supervised by the manufacturer. 
The dealer, among other things, was re- 
quired to make varied and detailed reports 
about his business affairs, keep a uniform 
accounting system as designated by the cor- 
poration, get his sales facilities at a location 
and conduct his business in a manner that 
would satisfy the manufacturer, and devote 
his full time to the sale of Chevrolets. The 
corporation reserved the right to inspect 
the dealer’s books, accounts, facilities, stock 
and accessories. This evidence, ruled the 
Court, was sufficient to permit the Board 
to hold that the local dealer was an integral 
part of the over-all interstate arrangement 
and that, consequently, any unfair labor 
practice developing in the local dealer’s es- 
tablishment would interfere with the safe 
flow of interstate commerce. 


The United States Supreme Court upheld 
this older Board’s philosophy relative to 
multistate activities by reversing the judg- 
ment of the circuit court of appeals in 
NLRB v. Bill Daniels, Inc.“* The Court held 
that a local Ford automobile dealer who was 
an integral part of a multistate enterprise 
was subject to the statute, even though his 
operations were in intrastate commerce. 
The Supreme Court further endorsed this 


(Continued on page 663) 
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207 F. (2d) 305 (CA-9, 1953); NLRB v. Hazen 
and Jaeger Funeral Home, 23 LABOR CASES 
{ 67,558, 203 F. (2d) 807 (CA-7, 1953). 
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12 NLRB v. 
LABOR CASES { 68,230, 211 F. 
1954). 

14324 LABOR CASES { 68,019, 346 U. S. 482 
(1953). 

44 NLRB v. Bill Daniels, 
{| 68,053, 346 U. S. 918 (1954). 


Thomas Rigging Company, 25 
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sy HERE was a time when society and in- 
dustry recognized no obligation to the 
worker who lost a job. Later the idea of 
unemployment compensation (UC) was de- 
veloped and generally accepted. Its theory 
is that society should provide a cushion of 
a percentage of the worker’s former wage 
until he is re-employed or, in any event, 
up to a maximum number of weeks. In- 


dustry is expected to bear the burden by 
being taxed a percentage of total payrolls. 


Today the economic trend is to tie the 
worker not only to a specific industry by 
reason of his skills and experience, but also 
to a particular employer by reason of 
seniority and pension factors. As a conse- 
quence, if an industry or an employer has 
a slack period, the laid-off worker prefers 
to await resumption of operations, even 
though this may mean trying to subsist 
without income after unemployment com- 
pensation is exhausted, rather than attempt 
the almost impossible hurdle of shifting 
union membership, as from auto worker to 
carpenter, or of sacrificing seniority and 
pension rights by shifting to another employer. 


To avert the economic loses to the worker 
which the fluctuations of the business cycle 
entail, and for which ordinary UC does not 
fully do the job, labor is now agitating for 
the guaranteed annual wage (GAW). Man- 
agement is vociferously attacking the idea. 
With the merits or demerits of GAW, this 
article is not concerned. Whether GAW is 
an extension of UC or something different 
is not pertinent here. What this paper is 
intended to suggest is that UC should have 
an extension in another respect, to alleviate 
a social and economic evil which is growing 
rapidly and spreading widely. 

The worker in a “covered” industry who, 
by reason of an accident arising out of 
and in the course of his employment, be- 
comes permanently disabled and physically 
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unable to work is given the benefit of 
“workmen’s compensation,” which is ordi- 
narily a weekly payment of a certain per- 
centage of his average weekly wage, up to 
specified maximums, continued for a possible 
maximum period of as high as 15 years. 
And the laboring population which is cov- 
ered by social security is given the benefit 
of old-age or retirement payments, begin- 
ning at age 65, and such payments are fre- 
quently augmented by industrial pensions. 


But after he exhausts his initial UC 
period, what is there for the worker who is 
under 65 and is physically capable of work- 
ing but who, for some reason or other, 
becomes separated from his job and is then 
unable to secure new employment because 
of arbitrary, uneconomic and unreasonable 
age limitations? He has only the spiraling 
sacrifice of all his possessions until at last, 
without financial assets or hope of em- 
ployment, he is reduced to the degrading 
status of “welfare reliefer” or something 
even worse. 


Why should the general public, through 
taxes, bear the burden of “relief” sub- 
sidization of the person who wants work 
and is physically capable of working, but 
who is condemned to rust out his remaining 
years in idleness and poverty because of 
unjustifiable personnel policies of industry? 
If industry creates the problem, it should 
carry the cost. 


Extent of Evil 


The Sales Executive Club of New York, 
in a survey of the hiring policies of 427 in- 
dustrial companies with regard to sales and 
sales management jobs, found that 16 per 
cent had a definite policy against men over 
45, and many other concerns had an “un- 
written law” to the same effect. Yet for 
executive jobs of that type, there is no real 
reason for such an age prejudice. 
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Another survey by a nationally syndi- 
cated columnist supports the conclusion 
that the man over 45 and the woman over 
35, no matter what the skills and experience 
possessed, are virtually frozen out of the 
field of employment opportunities. Labor 
Department statistics say that the 45-65 age 
group makes up one third of the unem- 
ployed of the country, yet to this group 
goes only one seventh of the new jobs given 
out in any year. 


One frequently held misconception of 
employers is that older workers cause 
higher workmen’s compensation rates. This 
is untrue in Michigan, in New York and 
nearly everywhere else. These rates are 
based on accident incidence, not age. More- 
over, it is a fact that the over-45 worker 
is, on the average, Jess, not more, susceptible 
to accidents and that his rate of absenteeism 
decreases rather than increases with age. 
Two thirds of all the accidents in industry 
are caused by the under-45 worker; and the 
age bracket with the highest incidence of 
accidents is the 20-24 age group. 


Another false idea is that “a company 
hiring an older man feels it takes on too 
much of an investment in pension rights 
and all.” But objective investigations have 
demonstrated that there is no good basis 
for this idea. The essential unreasonable- 
ness of the age-prejudice policy is indicated 
by the fact that even where the older 
worker is willing to forego his pension 
participation, the barrier still stands. 


Another traditional excuse for the age 
animus is that older workers are less ef- 
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ficient, produce more slowly and adapt less 
readily. But a famous gerontologist has 
pointed out that skiil, accuracy and judg- 
ment are factors which increase with age. 
The poor logic of the animus is further 
illustrated by the fact that jobs which do 
not call for speed or strength (in which 
the younger worker might excel) are fre- 
quently subjected to the age-discrimination 
policy. For example, why should Michigan’s 
Wayne County Road Commission set a top 
age of 40 for attorneys in its legal depart- 
ment? Why should another Wayne County 
department set a top age of 35 for male 
clerks and stenographers? As one observer 
has warmly summarized it: “The plain fact 
is that every reason given for not hiring an 
over-45 worker is nothing more than a 
shabby, flimsy excuse.” 


Possible Remedies 


One commentator on the problem asserts 
that “no law can be passed forcing an em- 
ployer to hire the older worker.” But the 
fair employment practices code, which has 
been adopted in a number of states, forbids 
an employer to discriminate against an ap- 
plicant for a job because of his race, color 
or creed. There does not seem to be any 
reason in principle by the FEPC type of 
statute could not be expanded to protect the 
worker from discrimination because of age, 
as well as on account of race, creed or color. 
If the age factor has no economic relation- 
ship to the job, why should the denial of 
employment because of age be permitted? 
It is just as violative of man’s natural rights 
as the other discriminations and is probably 
becoming far more widespread. 

Another possible solution would be to 
extend the UC idea. Under ordinary UC, 
the worker who becomes separated from 
a job may qualify for benefits which will 
continue until he is able to find other work, 
or up to a specified maximum period. Or- 
dinary UC has maximum payments and 
maximum periods to insure that the worker 
will not rest on his benefits; usually, the 
system requires registration for work and 
regular inquiries at employment offices, 
offers vocational retraining programs, and 
cuts off benefits if suitable work is offered 
and declined. 

But for the worker who is physically and 
mentally capable, and desirous of working, 
but who is permanently “blackballed” by 
industry solely because of age, the basic 
idea of UC should be totally reversed. For 
an industry-imposed permanent ostracism 
from employment, there should be a perma- 
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The view that wages are based on 
“ability to pay" and that wage in- 
creases come out of profits dies very 
hard!—£conomic Intelligence, Cham- 
ber of Commerce of the United States. 





nent unemployment compensation (PUC), 
at the cost of industry. The law might pro- 
vide that every employer having ten or 
more employees should exhibit in his labor 
force the same age composition, between 
20 and 65, as obtains in the total labor pool, 
both working and idle, of his local com- 
munity or area. Any employer who dis- 
criminated against older workers and took 
his labor force out of correspondence with 
the local proportions would be subjected 
to a special tax of a certain percentage 
of his total payroll. The funds thus pro- 
duced would go to pay PUC to any worker 
who could prove (1) his ability and will- 
ingness to work and (2) his disbarment 
solely because of age. Certainly it would 
be more in accord with justice and human 
dignity to award such person PUC than 
to condemn him to the uncertainties of 
community “relief” or “bread lines” and 
“soup kitchens.” With equal certainty, it 
would be better to place the burden of sus- 
taining such persons on industry, which has 
placed them “on the shelf,” rather than 
on the general taxpayers. 


Of course, exceptions would be made for 
industries with special problems, such as 
those which, by reason of the nature of the 
work, require more than the usual speed, 
dexterity, physical strength, etc., and whose 
labor forces are necessarily overweighted in 
favor of youth. But the working out of such 
details offers no great obstacle. The ad- 
ministration of such a law would follow 
the lines of the present UC statutes. 


Who Should Bear the Cost? 


Within a few years there may be literally 
millions of people who are physically and 
mentally able to work, who have the requi- 
site skills and experience, but who are denied 
the opportunity by an age-prejudice policy 
which is socially backward, industrially 
short-sighted and economically stupid. Some- 
one must bear the burden of the support of 
that group. There is no justification for 
assessing the general taxpayer to provide 
“welfare” funds to be doled out to the 
unemployed at' the sacrifice of his pride and 
human dignity. The selfish industry which 
creates the problem by its unreasonable 
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age animus should be required to choose 
between the alternatives of bearing the 
whole cost of the policy or abandoning thie 
prejudice. Given such a choice, industry 
would quickly reabsorb the older worker. 
At the present time, however, as observed 
by Thomas A. Mahoney, of the University 
of Minnesota (“What’s Happening to the 
Older Employee in Industry?” 4 Lazsor Law 
JouRNAL 329 (May, 1953) ), “industry appar- 
ently expects the burden of support for 
older people to be borne by the govern- 
ment” (that is, by the general taxpayer). 


Management should not forget that em- 
ployers, as men, are accountable in con- 
science for the policies of their establishments. 
A policy of age discrimination which has 
no economic excuse is a sin against the vic- 
tim, a sin whose enormity is measured by the 
tragedy which results. Both Christian ethics 
and common decency require that manage- 
ment and government each shall do its part 
to put an end to this particular injustice 
and inhumanity. As said by Samuel Zemur- 
ray, president of the United Fruit Company, 
when he was employer-member of the fed- 
eral FEPC in 1943: “It is the height of 
arrogance for one man to say to another: 
“You have no right to work.’ When he says 
that, he says in effect: ‘You have no right 
to live.’” As Edmund Burke, the English 
statesman, said: “The Author of our nature 
has written it strongly in that nature, and 
has promulgated the same law in His writ- 
ten word, that man shall eat his bread by 
his labor; and I am persuaded that no 
man, and no combination of men, for their 
own ideas of their particular profit, can, 
without great impiety, undertake to say 
that he shall not do so—that they have no 
sort of right either to prevent the labor or 
to withhold the bread.” 


Man has certain rights with which his 
Creator has endowed him; among these 
rights is his inviolable right to live by 
honest work; no other man may in con- 
science shut him off from éxercising any 
one of these rights. As Pope Leo XIII said 
in 1891 in his encyclical On the Condition 
of Workers, “if any injury has been done to 
or threatens—the interests of individual 
groups, which injury cannot in any other 
way be repaired or prevented, it is neces- 
sary for the public authority to intervene.” 
It would seem high time for both in- 
dustry and the public authority to intervene. 
Permanent unemployment compensation for 
the older worker who is denied his right to 
live by honest work will not only aid the 
victim; in time it will kill the vice from 
which he suffers. [The End] 
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Control of Featherbedding 
by the Secondary Boycott Ban 


By JOHN R. VAN DE WATER 


CRUCIAL ISSUE in the western states’ 

trucking strike and retaliatory industry- 
wide lockout of May and June, 1955, which 
has affected 100,000 employees in 11 states, 
involves the so-called “hot cargo” clause. 
Such a clause attempts to nullify the fed- 
eral ban of secondary labor boycotts against 
union-decreed “unfair” goods. This .objec- 
tive is sought through advance agreement 
by the employer that unionists may refuse 
to handle the products of other employers 
who are struck and/or whom the union 
finds to be unfair. The demand for a so- 
called “hot cargo” clause was reported by 
management to be a key issue leading to 
the strike against the long-haul trucking 
industry in the 11 western states.’ This is 
but one example of the pressing issues under 
Taft-Hartley’s secondary boycott provisions 
discussed in this report. 

In this study, particular attention is given 
to the influence of the federal secondary 
boycott provisions on make-work activities, 
as such activities are defined in the follow- 
ing materials. 

“Featherbedding,” or make-work prac- 
tices, may be broadly or narrowly defined. 

Under the Lea Act, or Anti-Petrillo Law, 
among other actions, it was made illegal 
to coerce radio stations into employing per- 
sons “in excess of the number of employees 
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needed to perform actual services,” 
into paying for unnecessary services or into 
paying for services which are not to be 
performed. The act further prohibits the 
exaction of payment for the manufacture, 
use or additional broadcasting of record- 
ings or transcriptions, or the exaction of 
payment to restrict the production and dis- 
posal thereof.’ 


In contrast, under the so-called “anti- 
featherbedding” proviso of the Taft-Hartley 
Act,’ it is made an enjoinable unfair labor 
practice (not a crime) merely “to cause 
or attempt to cause an employer to pay 
or deliver or agree to pay or deliver any 
money or other thing of value in the nature 
of an exaction, for services which are not 
performel or not to be performed.” (lItalics 
supplied.) Consistent with apparent Congres- 
sional intent,‘ the United States Supreme 
Court ruled that no violation of this provi- 





1 Los Ange’es Times, May 24, 1955, p. 1, col. 4. 

2 Act of April 16, 1946, 60 Stat. 89, 47 USC 
Sec. 506. The Lea Act was held constitutional 
in U. 8. v. Petr’llc, 12 LABOR CASES { 51,255, 
332 U. S. 1 (1947), although the government 
prosecution in this case proved ineffective: see 
U. 8. v. Petrillo, 14 LABOR CASES { 64,243, 75 
F. Supp. 176 (DC IIL, 1948). There have been 
10 prosecutions under this act since. In any 
event, under the terms of the Lea Act itself, 
a union can clearly avoid liability for violation 
through securing inclusion in its agreements 
with radio broadcasting stations of actual 
featherbedding provisos, for under subsec. (c) 
of the act, the above-named restrictions ‘‘shall 
not be held to make unlawful the enforcement 


Control of Featherbedding 


or attempted enforcement, by means lawfully 
employed, of any contract right heretofore or 
hereafter existing or of legal obligation here- 
tofore or hereafter incurred or assumed.” 

the discussion in Countryman, ‘‘The Organized 
Musicians: II,’’ 16 University of Chicago Law 
Review 239 (1949). 

% Labor Management Relations Act, Act of 
June 23, 1947, Ch. 120, Secs. 101 and following, 
61 S‘at. 136, 29 USC Sec. 141. The antifeather- 
bedding proviso is Sec. 8(b)(6), 29 USC Sec. 
158(b) (6). 

*The House version, H. Rept. 3020, 80th 
Cong., 1st Sess, (1947), pp. 13, 48, had prohib- 
ited payment both for nonworking ‘‘standbys’’ 

(Continued on following page) 
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sion occurred where a Musicians’ Union local 
refused to allow a traveling name band to play 
at a theater unless its members were also 
hired to play unwanted “chasers” *; and it 
was likewise ruled lawful for the Typo- 
graphical Union to demand pay for unused 
or “bogus” typesetting where the actual print- 
ing was from plates cast from a “matrix” or 
cardboard impression.’ Therefore, no viola- 
tion of the “antifeatherbedding” clause of the 
Taft-Hartley Act could possibly occur where 
some work was proferred by competent work- 
men, whether useful to the employer or not. 
Former General Counsel Denham of the 
National Labor Relations Board had early 
defined the union’s quid pro quo for payment 
demanded, in cases of illegal Taft-Hartley 
featherbedding, as “something that an em- 
ployer never gets, does not want, can not 
use, and is in no way responsibie for” 
—to which must be added, from the high 
Court’s interpretation, “and something the 
union never offers.” For almost all prac- 
tical purposes, therefore, Section 8(b) (6), 
the antifeatherbedding proviso of Taift- 
Hartley, can be forgotten. 


Realistically speaking, featherbedding 
practices include any activities which aim 
at or accomplish the limitation of produc- 
tivity or total output, where such limitation 
has no true and substantial relationship to 
protecting the health or safety of the work- 
ers. If health or safety is involved, real- 
istically speaking, then the insistence on 
decreased productivity and output should 
not be considered “make work,” any more 


than or even as much as it would be proper 
to consider it make-work practice to hold 
a machine to its optimum speed, costwise; 
for human costs are incalculably more im- 
portant than material costs. People are 
more important than things. 


Union make-work practices injurious to 
the economy are far broader than those 
so narrowly defined in the antifeatherbed- 
ding proviso of the Taft-Hartley Act. They 
include those activities limiting the use 
of labor-saving methods and equipment, 
requiring more workers on a job than are 
legitimately needed, requiring an excessive 
number of work operations, requiring the 
employer to replace one group of workers 
with another group less or no more compe- 
tent to perform the assigned work, and ex- 
cluding new and competent workers from 
the field or placing artificial or arbitrary 
barriers in the way of their entry.’ Strike, 
boycott and picketing actions causing any 
of these results temporarily are not within 
the realm of make-work activities. Only 
those activities which accomplish or aim 
to accomplish these results on an ultimate 
and continuous basis are properly to be con- 
sidered in the make-work field. 


Application of Section 8(b)(4)(A) 


The so-called “anti-secondary boycott” 
proviso of the Taft-Hartley Act ® is bidding 
to control union featherbedding practices 
far more effectively than the act’s anti- 
featherbedding section, as noted above. As 
will be seen, controls have at times been 
established where a union method in mak- 
ing effective a featherbedding program, as 
here broadly defined, is to stop an em- 
ployer’s use of products of another person 
or otherwise force the end of business re- 
lationships with another person. 


The “anti-secondary boycott” proviso, in 
part, makes it “an unfair labor practice for 
a labor organization or its agents ... to 
engage in, or to induce or encourage the 





(Footnote 4 continued) 
and for workers not necessary to the job, but 
the Senate objected to a legal ban on the latter 
type of activity on the ground that it was im- 
practicable for the NLRB and the courts to 
decide how many workers were ‘‘needed’’ on a 
particular job. 93 Congressional Record 6441 
(1947); see the discussion in Brach, ‘‘Legisla- 
tive Shackles on Featherbedding Practices,’’ 
34 Cornell Law Quarterly 255 (1948). 

5 NLRB v. Gamble Enterprises, Inc., 23 LABOR 
CASES { 67,437, 345 U. S. 117 (1953). 

6 American Newspaper Publishers’ Association 
v. NLRB, 23 LABOR CASES { 67,436, 345 U. S. 
100 (1953). 
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7 Reference is not made in these last items to 


the closed shop or union shop, requiring union 


membership to acquire or retain employment, 
unless used through combination with an arbi- 
trarily closed union or excessive initiation fees 
and dues with the purpose of excluding compe 
tent workers from jobs and thereby establish- 
ing an artificial labor market situation. Such 
exclusion establishes, realistically speaking, 
union-enforced make-work conditions inconsist- 
ent with the principle of a free labor market 
and free employer and employee choice. 

8 Sec. 8(b)(4)(A), 29 USC Sec. 158(b) (4)(A). 
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employees of any employer to engage in, a 
strike or a concerted refusal in the course 
of their employment to use, manufacture, 
process, transport, or otherwise handle 
or work on any goods, articles, materials, 
or commodities or to perform any services, 
where an object thereof is . . . forcing or 
requiring . . . any employer or other per- 
son to cease using, selling, handling, trans- 
porting, or otherwise dealing in the prod- 
ucts of any other producer, processor, or 
manufacturer, or to cease doing business 
with any other person.” 


It has been ruled illegal under Section 


8(b)(4)(A) to engage in or to induce sec- 
ondary® labor boycotts aimed at limiting 


the size of the available work force. Non- 
union personnel may not be forced off jobs 
by this means.” 


Like conduct aimed at preventing the 
use of more efficient production methods 
has also been ruled an unfair labor practice. 
Hence, in 1953, the Court of Appeals for the 
Seventh Circuit ruled that it would be il- 
legal through union bylaws to prohibit 
members from working on projects if pre- 
glazed materials were in use, though no 
work stoppage had been ordered, so long 
as actual inducement of concerted refusal 
was effective among workers already em- 
ployed at the time of such refusal.” In 
1948, it was held that picketing and unfair 
listing to prevent an employer from erecting 
prefabricated houses, although to win a 
wage dispute with the original manufac- 
turer of the houses rather than to control 
production methods, was an unfair labor 
practice as a secondary boycott.” 


It is made illegal, as a means of accom- 
plishing union objectives, to list as unfair 
“secondary” or neutral employers in order 
to force them to halt business relationships 
with a “primary” employer with whom the 
union has a dispute”; to list as unfair pri- 
mary employers, but only if such listing 
is then used, outside of union meetings, to 
induce the employees.of secondary employ- 





® As will be noted below, certain labor boy- 
cotts at times referred to as primary may pos- 
sibly be added as illegal conduct, hereunder. 

1 See NLRB v. Denver Building & Construc- 
tion Trades Council, 19 LABOR CASES { 66,347, 
341 U. S. 675 (1951); Wood, Wire and Metal 
Lathers International Union, Local 234, AFL, 
97 NLRB 574 (1951); Los Angeles Building & 
Construction Trades Council, AFL, 105 NLRB 
868 (1953); Washington-Oregon Shingle Weavers’ 
District Council, 101 NLRB 1159 (1952), aff’d, 
25 LABOR CASES { 68,219, 211 F. (2d) 149 (CA-9, 
1954). However, the inducement of a secondary 
consumption boycott, or concerted refusal to 
purchase the secondary employer’s products, is 
not illegal under Sec. 8(b)(4)(A); NLRB v. 
Service Trade Chauffeurs, Salesmen and Helpers, 
Local 145, 20 LABOR CASES { 66,500, 191 F. (2d) 
65 (CA-2, 1951); Hoover Company v. NLRB, 20 
LABOR CASES { 66,433, 191 F. (2d) 380 (CA-6, 
1951). 

1 Joliet Contractors Association v. NLRB, 22 
LABOR CASES { 67,387, 202 F. (2d) 606 (CA-7, 
1953), cert. den. (but apparently only on the 
issue of pre-employment inducement), 346 U. S. 
824 (1953). 

12 United Brotherhood of Carpenters v. Sperry, 
i5 LaBor CASES f 64,814, 170 F. (2d) 863 
(CA-10, 1948); NLRB w. United Brotherhood of 
Carpenters, 18 LABOR CASES { 65,936, 184 F. (2d) 
60 (CA-10, 1950), cert. den., 341 U. S. 947 (1951). 
This case involved inducement of a secondary 
boycctt through picketing and unfair listing 
against a buyer and erector of prefabricated 
houses. The object was to cause the buyer to 
cease doing business with the manufacturer 
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of such houses, with whom the inducing union 
had a dispute. Although the manufacturer was 
“the only plant fabricator in the Kansas City 
area,’’ there being ‘‘several ‘site’ or ‘field’ pre- 
fabricators (that is, manufacturers who do their 
fabricating at the construction site) in the vicin- 
ity,’’ the trial examiner in the original admin- 
istrative hearing on this case apparently found 
that the dispute involved only wage, apprentice- 
ship and union security differences between the 
union and the manufacturer, and not a dispute 
over the prefabrication process itself. See 
United Brotherhood of Carpenters (Wadsworth 
Building Company), 81 NLRB 802, 806, 834 
(1949). Yet nowhere does the Board itself or 
the court, in the hearings cited, give attention 
to thé nature of the dispute as involving wages 
as contrasted with the manufacturer’s products 
and method of production. The unionists would 
be economically affected by the outcome of a 
dispute over either type of issue; and the pur- 
chaser of the prefabricated houses would be 
economically affected in either type of dispute. 
As the Board found, the purchaser’s ‘‘economic 
interest’’ did not prevent his being a ‘‘neutral,”’ 
for purposes of applying the Board’s neutrality 
requirement for application of Sec. 8(b)(4)(A). 
Presumably, a violation of this section would 
be found in the attempt either to raise wages 
or to eliminate the prefabrication process, by 
secondary pressures as here employed. See 
the general discussion in Jennings, ‘“The Right 
to Strike: Concerted Activity Under the Taft- 
Hartley Act,’’ 40 California Law Review 12, 
26-38 (1952). 
138 Wadsworth, cited at footnote 12. 
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ers to quit doing work"; to engage in dis- 
ciplinary action against union members to 
force them not to work for secondary em- 
ployers”; to picket an employer for labor 
boycott purposes, in order to force him not 
to do business with a nonunion or rival 
union employer, or an employer supplying 
prefabricated or other materials produced 
by union-opposed methods”; or to follow 
the products of an employer and induce 
employees of other employers not to handle 
them.” However, to be illegal, the conduct 
must induce concerted action” by non- 


supervisory employees,” in the course of 
their present employment,” away from a 
situs of the primary employer’s present 
business activity,” perhaps in the absence 
of a “hot goods” or “struck work” clause 
(which the union is seeking to enforce),” 
with an object of forcing an employer “to 
cease using the products of any manufac- 
turer or to cease doing business with any 
person.” * 

The question is not settled by the United 
States Supreme Court as to whether the 
so-called “anti-secondary boycott” proviso 





1% Grauman Company, 87 NLRB 755 (1949); 
Western, Inc., 93 NLRB 336 (1951); Kimsey 
Manufacturing Company, 89 NLRB 1168 (1950); 
Irving v. United Brotherhood of Carpenters, 
Local 12, 24 LaBoR CASES { 67,890 (DC N. Y., 
1953). However, the Board has ruled that em- 
ployees of a secondary employer may be 
induced even at the secondary employer’s prem- 
ises, as long as the activity sought to be halted 
was to take place at the primary employer's 
premises. Interborough News Company, 90 
NLRB 2135 (1950). . 

145 Osterink Construction Company, 82 NLRB 
228 (1949); Hlliott v. Amalgamated Meat Cut- 
ters & Butcher Workmen of North America, 
18 LABOR CASES { 66,007, 91 F. Supp. 690 (DC 
Mo., 1950). 

16 Los Angeles Building and Washington-Ure- 
gon, cited at footnote 10. However, as noted 
below, there is yet a substantial and unsettled 
question as to the illegality of such conduct, 
in absence of a long-standing dispute between 
the coercing union and the person with whom 
it wishes to have business terminated. Such 
a dispute was apparently viewed as unessential 
to finding a Sec. 8(b)(4)(A) violation in the 
Joliet case, cited at footnote 11. No cases 
have been found involving secondary pressures 
used in opposition to labor-saving machines. 

11 Printing Specialties and Paper Converters’ 
Union v. LeBaron, 15 LABOR CASES { 64,879, 
171 F. (2d) 331 (CA-9, 1948), cert. den., 336 
U. S. 949 (1949). 

%It is permissible to induce individual em- 
ployees of secondary employers not to handle 
materials or enter the premises of the primary 
employer in the course of picketing the primary 
employer (NLRB v. International Rice Milling 
Company, Inc., 19 LABOR CASES { 66,346, 341 
U. S. 665 (1951); Santa Ana Lumber Company, 
87 NLRB 937 (1949)), although it is illegal for 
a union to order employees of the secondary 
employer not to cross the picket lines of the 
primary employer (Seafarer’s International 
Union of North America, AFL, 100 NLRB 1176 
(1952)). 

It is permissible to induce supervisors (Ar- 
kansas Express, Inc., 92 NLRB 255 (1950)), and 
it is allowabie to dissuade purchasers from 
continuing business with the primary employer 
(Santa Ana, cited at footnote 18). 

2 The United States Supreme Court has left 
undisturbed a Board and court of appeals de- 
termination that a union may prevent members, 
concertedly, from accepting employment with 
an employer who uses preglazed glass, in an 
action where a contractor's association sought 
expansion of the Sec. 8(b)(4)(A) rule to cover 
pre-employment activities. The court of appeals 
stated: ‘‘We agree with the view that employees 
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cannot be on a strike or engaged in a refusal 
‘in the course of their employment’ prior to the 
establishment of an employer-employee rela- 
tionship. . It is only after the employer- 
employee relationship has been established that 
Congress has prescribed a code of conduct 

‘ .”’ Case cited at footnote 11. 

21It is permissible for unions to follow the 
trucks of the primary employer, and to picket 
at the place where the primary employer is 
currently engaged in business with the sec- 
ondary employer (Schultz Refrigerated Service, 
Inc., 87 NLRB 502 (1949); Service Trade Chauf- 
feurs, cited at footnote 10), but illegal conduct 
will be found where picketing at the neutral 
employer’s premises occurs before and after 
the primary employer’s trucks were present 
(Sterling Beverages, Inc., 90 NLRB 401 (1950)). 
It is also permissible to picket at a neutral 
employer’s dry dock while the primary em- 
ployer is there engaged in his normal business 
(Moore Drydock, 92 NLRB 547 (1950)). How- 
ever, the true site of the dispute will be studied 
by the Board before allowing application of its 
“ambulatory situs’’ doctrine. See Dahlberg 
d.b.a. Waialua Dairy, 5 CCH Labor Law Re 
ports (4th Ed.) { 52,827, 111 NLRB, No. 196 
(1955); District 50, UMW, 5 CCH Labor Law 
Reports (4th Ed.) { 52,911, 112 NLRB, No. 56 
(1955). Also, no privilege to picket trucks at 
neutral premises is now allowed if the primary 
employer has a permanent establishment in the 
vicinity which may be picketed effectively 
(Local No. 67, Brewery & Beverage Drivers, 
107 NLRB, No. 104 (1953), enf’d, 27 LABOR 
CASES { 69,023 (CA of D. C., 1955); Local No. 
612, International Brotherhood of Teamsters, 
5 CCH Labor Law Reports (4th Ed.) {| 52,828, 
112 NLRB, No. 3 (1955)). For application of 
these principles to construction operations in 
the truck cases, so long as_ the primary em- 
ployer is performing work at the job site 
picketed and the picket signs make clear the 
limited nature of the dispute, cf. Richfield Oil 
Corporation, 95 NLRB 1191 (1951). See also 
New York Shipping Association, 107 NLRB, 
No. 152 (1953). 

22 Rabouin d.b.a, Conway’s Express, 87 NLRB 
972, 982 (1949), rev. den., 21 LABOR CASES 
1 66,836, 195 F. (2d) 906 (CA-2, 1952). Cf. Inter- 
national Brotherhood of Teamsters, 110 NLRB, 
No. 224 (1954). These cases are discussed 
below. 

23 Wadsworth, cited at footnote 12. But the 
other employer must be a true neutral as to 
the primary dispute. See Douds v. Metropolitan 
Federation of Architects, 14 LABOR CASES 
{ 64,271, 75 F. Supp. 672, 677 (DC N. Y., 1948), 
and Climax Machinery Company, 86 NLRB 1243 
(1949). 
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covers pressures upon an employer to “cease 
business” with a firm with which the union 
has no directly declared dispute. It is at 
times stated that the absence of such a de- 
clared dispute makes the strike to force the 
cutting off of business relations merely “pri- 
mary,” and that Section 8(b)(4)(A) covers 
only “secondary” disputes. 


A more realistic test in determining whether 
action is secondary is set forth in Douds v. 
Metropolitan Federation of Architects, Engi- 
neers, Chemists and Technicians, Local 231.* 
Is the party against whom the strike, picket- 
ing or boycott activity is undertaken a 
“neutral”? A “neutral” is partially defined 
as a person wholly unrelated to the original 
dispute or to the real issue in interest. 
Whether or not neutrality exists is to be de- 
termined from all circumstances of the case. 


As has been noted, “picketing the product” 
is held not to provide such a “unity of in- 
terest” as to be construed as altering the 
otherwise “neutral status” of a firm handling 
or using the product involved.” The Supreme 
Court has relied on determinations that 
picketing was “directed at” a secondary 
rather than a primary employer ™; and the 
Court of Appeals for the Sixth Circuit has 
sought to determine whether the picketing 
was “against” the secondary or the primary 
employer.” Discussion of the adequacy of 
these tests requires consideration of their 
realism, in light of the complex nature 
of issues involved in labor disputes, and 
consideration of whether, applied strictly, 
these tests can assure accomplishment of 


the Congressional intent to protect innocent 
third parties. 


If a union strikes a building contractor to 
force it to stop purchasing prefabricated 
materials from a manufacturer on the grounds 
that the union wants its people to engage in 
the fabrication operations at the job site, 
the union may or may not have first ap- 
proached the manufacturer to discuss its 
problem and state its opposition to the pre- 
fabrication process; or the union may or 
may not have carried picket signs referring 
to the manufacturer as “unfair.” * Chances 
are that it has done neither of these acts. 
There are many occasions where unions aim 
to halt the purchase of nonunion, rival union, 
prefabricated or other such goods, or to halt 
the purchase of labor-saving machinery and 
equipment, where the union has not been, 
is not and does not intend to engage in 
a direct argument with, or in picketing 
naming, the manufacturer or supplier of such 
goods. Because union coercion for these 
objectives involves typical make-work prac- 
tices and harm to productivity through 
limitations on the size of the available work 
force, it becomes important to note whether 
the lack of such prior declaration of a dispute 
nullifies a Section 8(b)(4)(A) violation. 


While it is often assumed that this type 
of violation must have involved some such 
prior, direct dispute, while a Board deci- 
sion ™ has recently been written in language 
implying such a requirement and a court 
decision” has specifically so stated, and 
while it has been claimed (on dubious 





24 Cited at footnote 23. 

2% The theory has been argued unsuccessfully 
that if a unity of economic interest could be 
proved between a supplier and a person using 
or handling his products, there would be no 
“secondary”’ pressure against such other person, 
but only a primary pressure against the sup- 
plier and user, treated as one ‘‘economic unit.” 
See case cited at footnote 17. However, see 
the application of the unity-of-interest theory 
in Metropolitan Federation, cited at footnote 23. 
New York State has applied this theory in 
broader fashion (see Goldfinger v. Feintuch, 
1 LaBorR CASES { 18,057, 276 N. Y. 281 (1937)). 

28 International Brotherhood of Electrical 
Workers v. NLRB, 19 LABOR CASES { 66,348, 341 
U. S. 694 (1951). 

™ United Brick & Clay Workers v. Deena Art- 
ware, Inc., 22 LABOR CASES { 67,092, 198 F. (2d) 
637 (CA-6, 1952), cert. den., 344 U. S. 897 (1952). 

% The finding of prior picketing, because of 
employment of rival unionists, was the basis of 
determining a prior dispute in Los Angeles 
Building, cited at footnote 10. 

In Los Angeles Building, cited at footnote 
10, AFL unions had picketed Standard Oil Com- 
pany premises to cause Standard to cease busi- 
ness with PMC, which hired CIO Oil Workers. 
The Board, in finding a Sec. 8(b)(4)(A) viola- 
tion, noted that ‘‘the Council’s dispute with 
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PMC, as @ ‘non-union’ contractor, was appar- 
ently of long standing nature, the Council hav- 
ing placed a picket line at Standard in 1950 
characterizing PMC as ‘unfair’.’’ The Board 
found ‘‘an object’’ of the picketing herein 
illegal,, even though another object may have 
been to maintain at the Standard plant wage 
rates higher than those paid by PMC; and the 
Board found that the AFL unions, ‘‘by engaging 
in a strike and by picketing with an object of 
forcing Standard to cease doing business with 
PMC, violated § 8(b)(4)(A) cf the Act. In so 
finding, we, of course, do not regard Standard 
as a primary employer.’’ See, also, Pure Oil 
Company, 84 NLRB 315 (1949). 

3% In Douds v. Sheet Metal Workers Interna- 
tional Association, Local No. 28, 20 LABOR 
CASES { 66,650, 101 F. Supp. 273 (DC N. Y., 
1951), the court held that a strike against a 
ventilating installation company by the union 
representing that company’s employees was not 
illegal, although the union’s intent was to force 
that company to stop using products of a non- 
union manufacturer, there having been no 
attempt to organize or secure recognition from 
the manufacturer. The court stated that ‘‘un- 
less the petitioner herein has established that 
the act or acts of the respondent constitute a 
secondary boycott, an injunction cannot issue. 

(Continued on following page) 
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grounds) that the United States Supreme 
Court has so implied,” other lower federal 
courts have contended that a violation may 
be found without regard to whether the 
activities are primary or secondary, so long 
as the conduct falls within the language of 
the act.” The Board’s general counsel adopts 
the same position.” Under this latter view, 
the presence or absence of a prior dispute 
with the manufacturer would seem to be 
irrelevant, there being no stated requirement 
of such a dispute in the wording of the act, 
and the presence or absence of such a dis- 
pute being relevant only for determining the 
secondary nature of union coercion. Further, 


the argument that a labor boycott to cut off 
prefabricated products is “primary,” because 
there is no true dispute with the contractor 
but only with the manufacturer,™ equally 
becomes irrelevant. As stated realistically in 
the Irving case:® 


Te 


t would be rather surprising if a labor 
organization could avoid the impact of the 
statute by refraining from bargaining direct 
with an employer, whose employees they 
seek to organize, and represent, and accom- 
plishing the same result indirectly by in- 
ducing others to refrain from doing business 
with the employer. The indirect approach 
involves the use of economic pressure, which 





(Footnote 30 continued) 

Such a boycott exists when a labor organiza- 
tion having a labor dispute with employer A 
induces or encourages employees of employer B, 
with whom the union has no dispute, to refuse 
to handle goods or perform services for em- 
ployer B, with the object of causing B to cease 
to do business with A, the employer with whom 
the union is involved in a labor dispute.’’ (Ital- 
ics supplied.) As noted by emphasis, this 
court’s reasoning more narrowly constricts the 
area of possible Sec. 8(b)(4)(A) violations than 
does the Board in the Los Angeles Building 
case. However, in denying a rehearing in the 
Sheet Metal case, the same judge based his 
reasoning upon a finding that the manufac- 
turer’s products were not used, as a conse- 
quence of the installation company’s voluntary 
agreement to avoid their use, the court adding: 
“If there had been any evidence that .. . [the 
installation company’s] agreement to the work 
stoppage was induced through fear of a strike 
or of other coercive action by the respondent, 
direcily or through . . . [the installation com- 
pany’s] employees, the validity of the agree- 
ment would be subject to doubt.”’ 

31 Justice Burton set forth the principal issue 
in Denver Building, cited at footnote 10, as 
“whether a labor organization committed an 
unfair labor practice, within the meaning of 
§ 8(b)(4)(A) . . . by engaging in a strike, an 
object of which was to force the general con- 
tractor on a construction project to terminate 
its contract with a certain subcontractor on 
that project. For reasons hereafter stated, we 
hold that such an unfair labor practice was 
committed.’’ In stating the issue, the Court 
did not state the presence of a prior, direct 
labor dispute between the union and subcon- 
tractor as being a material] fact, but, later in 
the case, the Court noted that ‘‘In the back- 
ground of the instant case there was a long- 
standing labor dispute between. . . [the union 
and subcontractor] due to the latter’s practice 
of employing non-union workmen on construc- 
tion jobs in Denver.’’ This latter statement has 
often been taken as indication that the high 
Court required such an open dispute as a ma- 
terial fact in finding a violation. However, the 
Court nowhere so states. Immediately there- 
after, rather, the Court holds: “If there had 
been no contract between’’ the general con- 
tractor and the subcontractor ‘‘there might be 
substance in . . . [the respondent labor organi- 
zations’] contention that the dispute involved 
no boycott.’’ The Court termed it a ‘‘crucial 
finding,’ that ‘‘It was an object of the strike 
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to force the contractor to terminate .. . [the] 
subcontract’’; and nowhere but in the one 
above-quoted sentence did the Court speak of 
the ‘‘long-standing labor dispute.’’ It would 
therefore appear that the latter finding was 
not considered ‘‘crucial.’’ 

%In a decision reversed on other grounds, 
the Court of Appeals for the Fifth Circuit 
stated: ‘‘The statute clearly provides a remedy 
for the type of conduct engaged in by the 
union, without resort to any distinction between 
primary and secondary activities. If the union's 
activities come within the language of the stat- 
ute, they constitute an unfair labor practice 
. ...'' International Rice Milling Company v. 
NLRB, 18 LABOR CASES { 65,848, 183 F. (2d) 
21, 26 (CA-5, 1950). In ruling illegal an on-the- 
job boycott of preglazed materials, the Court 
of Appeals for the Seventh Circuit stated: ‘‘Both 
the Board and the Union, so we think, place 
too much emphasis upon the contention that 
the activities of the Union and its members 
were primary and, therefore, permissible under 
the Act. Closely allied with this contention 
is the argument that the Union was engaged in 
the rightful endeavor to obtain more work for 
its members by preventing the use of preglazed 
sash on the job. In this connection it is pointed 
out that the Union glaziers were employees of 
glazing contractors and that there was 
no dispute between the glaziers and their em- 
ployers regarding its use, in other words, that 
the activities of the Union and its glazier mem- 
bers were primary in nature and cannot prop- 
erly be designated as a secondary boycott. 
Whatever merit there may be in the premise 
upon which this argument is predicated, the 
fact remains that the target was the use of 
preglazed sash, and any and all who handled, 
used or sold such sash were the intended and in 
many cases the actual victims of the Union's 
course. Moreover, we are not convinced that 
a Union violation of the provision under dis- 
cussion is dependent upon whether its activities 
are primary or secondary.’’ (Case cited at 
footnote 11.) 

%In appealing for preliminary injunctive re- 
lief against a concerted refusal to handle non- 
union goods, the general counsel cited with 
favor the Joliet case, and the court sustained 
the position that an unfair labor practice could 
be found whether the activity in quéstion was 
primary or secondary. Irving, cited at footnote 
14. 


%* Such an argument is reported in the Joliet 
case, cited at footnote 11. 
% Cited at footnote 14. 
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is forbidden when the object is to force an 
employer to boycott someone else.” 


The Board ruled in an earlier case ™ that 
there can be an unlawful secondary boycott 
where a union refusing to work on nonunion 
materials has no declared dispute with the 
manufacturer or supplier of the nonunion 
materials. In that case, no refusal to use 
labor-saving materials or equipment was in- 
volved. The employer whose employees re- 
fused to handle the nonuniow goods was 
treated as an injured, neutral employer by 
the Board. The Board held that the legis- 
lative history of Section 8(b)(4)(A) “amply 
demonstrates that when a union causes em- 
ployees to refuse to work on the product of 
any producer other than their employer be- 
cause that product is . .. non-union, and 
it does so with the object of causing their 
employer to cease using the product of, or 
doing business with, the other producer, 
that conduct constitutes a secondary boycott 
of the type which Section 8(b)(4)(A) was 
intended to proscribe.” * The Board added: 
“We do not believe that, as to the type of 
conduct now before us, section 8(b)(4)(A) 
contemplates the existence of an active dis- 
pute, over specific demands, between the 
union and the producer of the goods under 


union interdict.”* The Court of Appeals 
for the Eighth Circuit has recently adopted 
the Board’s position in this case.” 

In any event, the United States Supreme 
Court has not yet directly spoken on the 
prior-declared dispute and primary boycott 
issues,” and the problem must therefore be 
considered undecided. 

In an often-quoted remark of Senator 
Taft, used to support the requirement of 
a prior-declared dispute, the Senator had 
orally stated that “All this provision of the 
bill does is to reverse the effect of the law 
as to secondary boycotts” “; but (1) such an 
oral remark can hardly be expected to sup- 
ply an accuracy of expression equivalent to 
the drafted Congressional reports on the 
matter, nor does the statement itself require 
a prior-declared dispute to make the union’s 
action “secondary” within Taft’s meaning; 
(2) Taft had made other statements imply- 
ing the contrary position “; (3) the classical 
definition of secondary boycotts in the Du- 
plex case“ does not itself clearly require as 
a condition of secondary action a prior argu- 
ment with or picketing action against the 
person whose business is being cut off; and 
(4) the House“ and Senate® reports, as 
often quoted to prove the requirement of a 





36 Washington-Oregon, cited at footnote 10. 

37101 NLRB 1159, 1163. 

33101 NLRB 1159, 1161. 

39 25 LABOR CASES { 68,219. 

*” See footnote 31. 

4193 Congressional Record 4198 (1947). 

#2 See 93 Congressional Record 4323 (1947). 

*%In Duplex Printing Press Company v. Deer- 
ing, 254 U. S. 443, 466 (1921), where such a 
prior-declared dispute with the primary em- 
ployer was involved, a secondary boycott is 
defined as ‘‘a combination not merely to re- 
frain from dealing with complainant, or to 
advise, or by peaceful means persuade complain- 
ants’ customers to refrain (‘primary boycott’), 
but to exercise coercive pressure upon such 
customers, actual or prospective, in order to 
cause them to withhold or withdraw patronage 
from complainant through fear of loss or dam- 
age to themselves should they deal with it.’’ 
Charles Tower recently broadly defined a sec- 
ondary boycott as a method whereby economic 
pressure is put on employer B because of a 
‘dispute’ with employer A, the primary em- 
ployer being employer A with whom the ‘‘basic 
dispute’’ is had and the secondary employer 
being employer B who is ‘‘neutral’’ and with 
whom the union has no “‘‘basic dispute.’’ 
But the writer then added the caveat that no 
union demand need have been made upon the 
primary employer as defined, although the 
primary employer is for one of many possible 
reasons considered ‘‘unfair.’’ Tower, ‘‘Second- 
ary Boycotts: An Outline,’’ 5 Labor Law Jour- 
nal 183, 185 (March, 1954). Such a definition 
quite conceivably could include as a secondary 
boycott a refusal of construction employees to 
work for their own employer while using pre- 
fabricated building materials purchased from 


Control of Featherbedding 


another person, the ‘‘basic dispute’’ being with 
the supplier of the materials who is considered 
‘“‘unfair’’ by the union for creating a means 
to lessen the on-the-job building construction 
operations of the coercing employees, even 
though the employees have never named the 
supplier as unfair or directed attacks against 
him. However, realistically speaking, there is 
a ‘“‘basic dispute’’ with both the supplier and 
the direct employer in this case, and neither 
the supplier nor the employer is a true ‘‘neu- 
tral’’ in the conflict, as both are vitally, eco- 
nomically interested in the outcome of the dis- 
pute. It is therefore unrealistic in such make- 
work cases to decide the ‘‘primary”’ or ‘‘second- 
ary’’ nature of labor boycott activities simply on 
the issue of whether the directly coerced em- 
ployer is to be considered a ‘‘neutral.”’ 

**As quoted along with Senator Taft in the 
Denver Building case, cited at footnote 10, the 
conference report of the House of Representa- 
tives merely states that ‘‘strikes or boycotts, or 
attempts to induce or encourage such action, 
were made unfair labor practices if the purpose 
was to force an employer or other person to 
cease using, selling, handling, transporting, 
or otherwise dealing in the products of another, 
or to cease doing business with any other 
person. Thus it was made an unfair labor prac- 
tice for a union to engage in a strike against 
employer A for the purpose of forcing that 
employer to cease doing business with employer 
B. Similarly it would not be lawful for a union 
to boycott employer A because employer A uses 
or otherwise deals in the goods of, or does 
business with, employer B."’ H. Rept. 510, 80th 
Cong., 1st Sess. (1947), p. 43. 

* According to S. Rept. 105, 80th Cong., 1st 
Sess. (1947), p. 22, ‘“‘it would not be lawful for 
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secondary boycott, do not state the necessity 
of such a prior dispute as a material fact in 
determining a violation. 


Perhaps the simplest answer to this whole 
problem would be for the Board and the 
courts to recognize, as a matter of economic 
reality, that labor boycott action of this type 
has both “primary” and “secondary” as- 
pects. It is “primary” as to the employer 
purchasing the opposed products or equip- 
ment because the union is disputing with 
the employer over using such products or 
equipment, both parties being economically 
interested in the dispute. It is “secondary” 
as to the manufacturer because coercive 
pressure is being exercised against his “‘cus- 
tomers, actual or prospective, in order to 
cause them to withhold or withdraw pa- 
tronage.” “” Then, rather than being con- 
cerned as the Board has at times been“ to 
demonstrate that the coerced “customer” is 
not a “primary” employer, it can be simply 
noted that regardless of the action’s “pri- 
mary” aspects, the coercion had as “an 
object” a “secondary” objective of cutting 
off the products of another person, which 
without any required, prior dispute with 
such other person is clearly covered ‘by the 
language of Section 8(b)(4)(A) and the 
House and Senate explanatory reports. 


Bargaining Scope 
The key difficulty, however, is more subtle 
than merely discovering the literal construc- 


tion of a statute’s terms. It lies in large 
extent with determining proper limits of 
the subject matter of collective bargaining. 


Senator Taft had stated that primary strikes 
over employment conditions and terms were 





We on the Labor Board have an un- 
enviable opportunity to see in case 
after case coming before us a picture 
of collective bargaining relationships 
ihat have gotten off the track or ut- 
terly broken down because of the 
human element. These are the cases 
which can perhaps best be described 
by the slang expression, ‘‘Somebody 
goofed!”’ —Guy Farmer 





“entirely proper” and “throughout this bill are 
recognized as completely proper strikes.” * 


Opposition to nonunion workmen at the 
job site—On the basis of this statement, 
should a union be able by labor boycott to 
force a company to “cease business” with a 
nonunion or rival union subcontractor on 
the grounds that the dispute involves work- 
ing alongside nonunion or rival union men 
and, therefore, concerns “working conditions”? 

On this issue, the United States Supreme 
Court has agreed with the Board in ruling 
that to force a nonunion subcontractor off 
the job site by striking the general contrac- 
tor violated the Section 8(b)(4)(A) ban.® 
Justice Douglas dissented, contending that 
“The employment of union and nonunion 
men on the same job is a basic protest in 
trade union history All the union 
asked was that union men not be compelled 
to work alongside non-union men on the 
same job The picketing would un- 
doubtedly have been legal if there had been 
no subcontractor involved—if the general 
contractor had put non-union men on the 
job.”” However, the Board has unequivocally 
taken the stand that the latter type of ‘activity 





(Footnote 45 continued) 

a union to engage in a strike against employer 
A for the purpose of forcing that employer to 
cease doing business with employer B; nor 
would it be lawful for a union to boycott 
employer A because employer A uses or other- 
wise deals in the goods of or does business 
with employer B (with whom the union has a 
dispute). This paragraph also makes it an 
unfair labor practice for a union to engage in 
the type of secondary boycott that has been 
conducted in New York City by Local No. 3 
of the IBEW, whereby electricians have refused 
to install electrical products of manufacturers 
employing electricians who are members of 
some labor organization other than Local No. 
3.’’ (Italics supplied.) Note that three case 
situations are here presented, only one of which 
refers to a prior dispute with the person whose 
business is cut off, but all of which are stated 
to be violations of Sec. 8(b)(4)(A). In the 
IBEW case mentioned, there were no prior 
demands made upon the persons whose products 
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were cut off. See discussion in Roane-Anderson 
Company, 82 NLRB 696, 711 (1949). Where the 
presence of a dispute is referred to, it is not 
stated that it must be a declared dispute (see 
discussion of the Tower article, cited at foot- 
no‘e 43), although this would seem to be the 
intention of the Congressional interpreters. 

* As defined in the Duplex case, quoted 
at footnote 43. 

47 See footnote 29. 

#8 Speech in United States Senate, 93 Congres- 
sional Record 3834, 3950 (April 23, 1947). 

4° Denver Building, cited at footnote 10. In 
this case the Court specifically noted, however, 
that ‘In the background of the instant case 
there was a long-standing labor dispute’’ be- 
tween the union and subcontractor. It must, 
therefore, be recalled that the case does not 
answer our problem as to whether illegal sec- 
ondary pressure should be found in absence 
of such a prior dispute. See footnote 31. 

% Denver Building, cited at footnote 10. 
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is illegal under both Section 8(b)(2)™ and 
Section 8(b)(4)(D).” 


Through a reading of Sections 7, 8(a) (3), 
and 8(b)(1) and (2), and Congressional re- 
ports on the sections, it would appear to 
be the clear philosophy of the act that em- 
ployees within individual, appropriate bar- 
gaining units shall decide, free of secondary 
coercion from unions and employers alike, 
whether to join or refrain from joining a 
union. One purpose of the law is apparently 
to build a situation in which employees can 
have the greatest possible control over the 
policies and activities of the unions of their 
choice, should they freely choose a union, 
rather than being forced into a union or 
forced to submit to union policies by sec- 
ondary pressures and against their free, ma- 
jority will. If this is a good aim, and it is 
submitted that it is, then it should be ad- 
vanced by statutory interpretations adequate 
to the purpose, consistent with the language 
of the act. 


This is by no means to say that the union 
shop should be outlawed. Although there 
are strong views to the contrary,” it is sub- 
mitted that employees should be left free 
to negotiate with management for union 
shop conditions, as long as the right of ma- 
jority control of union policies exists and 


as long as the union shop is not combined 
with a union arbitrarily closed to new, com- 
petent workers. Nor is it to say, in balancing 
the often-conflicting worker interest in job 
security with employer interest in the high- 
est possible productivity, that agreements 
giving job preferences on the basis of sen- 
iority of experience within the industry ™ 
should be done away with by iegislation—as 
long as union majority control rights exist, 
as long as reasonable appeal rights are 
available against alleged violations of indi- 
vidual seniority privileges, as long as the 
employer retains the full right to discharge 





The affection which we feel for 
mothers, wives and daughters is not 
always translated into an equal 
break for women workers at the em- 
ployment office. In addition, we too 
often pay women less money for the 
same work than we would pay to a 
man who did that job. 

—James P. Mitchell 





employees for cause and as long as a multi- 
employer unit is properly established in an 
industry where quick labor turnover vitiates 
the opportunity of job security with the in- 
dividual employer. 


Yet the law as interpreted, including Sec- 
tion 8(b)(4)(A), should establish a clear, 
realistic approach toward accomplishment 
of the act’s objective of free group choice.” 
Administrative interpretation should aid the 
prevention of engagement in and inducement 
of labor boycott pressures upon an employer, 
and the voluntary agreement of an employer 
not to handle goods or do business,” whereby 
employees in another appropriate barga‘ning 
unit tend to be economically coerced into 
membership or nonmembership in any par- 
ticular union or into participation or non- 
participation in its activities. Such economic 
coercion should be considered illegal if it 
tends to induce fear or loss of employment 
through severance of the employer’s business 
relationships with another employer, whether 
or not the coercing parties have been en- 
gaged in any dispute with or campa‘gn 
against their own employer, and whether 
or not the coercion succeeds in its objective. 
To find an illegal secondary pressure, how- 
ever, demonstration should be required that 
the coercing union has, possibly among other 





51 Henry Shore, 90 NLRB 1768 (1950), in which 
the Wadsworth doctrine, allowing picketing, 
was reversed on the strength of a Supreme 
Court decision holding that ‘‘A State may re- 
strict picketing engaged in for the purpose of 
compelling an employer to agree to discrim- 
inate against nonmembers.’’ The Board held 
that federal law was consistent with such state 
policy and, as long as restraint on such picket- 
ing was declared constitutional, a cease-and- 
desist order should be entered. See also NLRB 
v. Thomas Drayage & Rigging Company, 24 
LABOR CASES f{ 67,817, 206 F. (2d) 857 (CA-9, 
1953), wherein picketing was used to force the 
discharge and oppose the rehiring of a member 
of a rival union. 

2 Juneau Spruce, 90 NLRB 1753 (1950), in 
which a violation of the jurisdictional strike 
ban was found through a picketing activity. 
Note that whether the employees are nonunion 
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or are organized by a rival union, the effect 
would be the same. For a Sec. 8(b)(4)(A) ap- 
plication on this point, see Los Angeles Build- 
ing, cited at footnote 10. 

53 See the discussion by Dr. Leo Wolman be- 
fore the National Industrial Conference Board 
in Los Angeles, California, as reported in the 
Los Angeles Times, March 26, 1954, Sec. II, p. 
8, col. 8. 4 

5+ As in the building trades and Hollywood 
film industry, for example. 

55 For exemplary cases sustaining this princi- 
ple in the individual firm, see NLRB v. Phila- 
delphia Iron Works, 25 LABOR CASES { 68.289, 
211 F. (2d) 937 (CA-3, 1954); Hoover Company, 
cited at footnote 10. : 

56 See, however, Conway’s Express, cited at 
footnote 22: and cf. International Brotherhood 
of Teamsters, cited at footnote 22. 
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motives, an underlying motive of cutting off 
an employer’s business relations because of 
opposition to use of another’s products or 
services, opposition to the other’s status as 
a rival union or nonunionized firm, or some 
other grounds of opposition to the other 
employer. 

It is submitted that such an interpretation 
is consistent with the stated Congressional 
purpose,” and would promote freedom in 
selection of union representation by the indi- 
vidual group of employees within an ap- 
propriate bargaining unit. 

The trend of Board decisions in disputes 
involving nonunion workmen at the job 
site—It would seem that despite all the at- 
tempts to rationalize the presence or absence 
of a “prior dispute” between the coercing 
union and the supplier, subcontractor or 
other person “doing business” with the 
coerced employer, and the presence or ab- 
sence of “primary” or “secondary” pressures, 
the Board is searching in the direction that 
will best fulfili Congressional intent, 


In the Pure Oil case,® the Board rightly 
found no violation of Section 8(b)(4)(A) 
because employees, by refusing to work and 
inducing others to refuse to work for the Pure 
Oil Company on Standard Oil Company prop- 
erty, had an underlying motive of winning a 
dispute with Standard over personal work- 
ing conditions and terms, and no underlying 
motive of cutting off Standard’s business 
relations with Pure Oil because of opposition 
to the use of Pure Oil’s products or oppo- 
sition to Pure Oil’s relationship as a rival 
union or nonunion firm. The Board not 
only claimed in this earlier decision that 
“Section 8(b)(4)(A) was aimed at secondary 
and not primary action,” and that union 
action herein “consists of primary action in 
support of its strike against Standard Oil,” ® 
but, more helpfully, added: “Moreover, on 
the facts of this case we would be compelled 
to dismiss the complaint on yet another 
ground, because we are not persuaded that 
an object of the Union’s activity was forcing 
or requiring Pure Oil to cease doing business 
with Standard Oil.” ® 

In the Gould & Preisner case, where a 
union was attempting to force a general 
contractor to remove a nonunion subcontrac- 





The Michigan Attorney General ruled 
on August 1 that workers who receive 
benefits from so-called guaranteed 
annual wage plans such as those 
recently negotiated at Ford and 
General Motors are also eligible to 
receive state unemployment compen- 
sation at the same time. 





tor from a building project, the Board 
reached the conclusion that “an object, if 
not the only object, of what transpired with 
respect to Doose & Lintner was to 
force or require them to cease doing busi- 
ness with Gould & Preisner seems scarcely 
open to question, in view of all the facts.” “ 
Again, the Board looked for the underlying 
motive for the boycott activities. 


The Board likewise found a violation in 
the Grauman case,” where indirect sugges- 
tions were made to cease work on equip- 
ment manufactured and partly installed by 
a nonunion employer, without regard to 
whether the union’s suggestions met with 
success or failure. The question involved was 
simply what was intended to be accomplished. 


In a case involving picketing a Standard 
Oil refinery to force off the premises a sub- 
contractor employing rival unionists, the 
Board noted that “the very day Standard 
ceased doing business with PMC, albeit by 
PMC’s completion of its job, the respondents’ 
grievance vanished and the contractor’s em- 
ployees returned to work. We therefore find 
that an object of the strike was to force Stand- 
ard to terminate its contract with PMC.”® 
The Board again properly looked to the 
underlying motive. The case was tlien con- 
fused by the statement that “In so finding, 
we, of course, do not regard Standard as a 
primary employer.” The Board could not, 
or at least did not attempt to, explain its 
way around dissenting member Murdock’s 
demonstration that the striking union, in 
addition to wanting to remove the subcon- 
tractor from the premises, had its own juris- 
dictional dispute“ with Standard and a 
desire to maintain a certain wage level at 
the job site. If the Board would simply 





See S. Rept. 105, 80th Cong., 1st Sess. 
(1947), pp. 22, 50; 93 Congressional Record 
4016, 4021, 4223 (1947); H. Rept. 510, 80th 
Cong., ist Sess. (1947), p. 43. 

58 Cited at footnote 29, at p. 315. 

5° Case cited at footnote 29, at pp. 317-318. 

© Case cited at footnote 29, at p. 319. 

* 82 NLRB 1195, 1212 (1949). See also p. 1196. 
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6 Cited at footnote 14, enf’d, 21 LABOR CASES 
66,710, 193 F. (2d) 421 (CA-i0, 1952). 

®% Los Angeles Building, cited at footnote 10, 
at p. 871. See also General Teamsters, Chauf- 
feurs & Helpers, Local No. 249, 5 CCH Labor 
Law Reports (4th Ed.) { 52,905, 112 NLRB, No. 
49 (1955). 

* See, however, 
NLRB 346 (1952). 
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have taken the stand that a strike with an 
underlying motive of forcing the termination 
of business relations with another employer 
is in itself a violation of Section 8(b)(4)(A), 
regardless of whether the union had a con- 
current primary economic dispute with its 
own employer, there would have been a logical 
basis for answering dissenting Member Mur- 
dock’s statement that Section 8(b)(4)(A) 
“prohibits only secondary activity directed 
against an employer who is neutral in a dispute 
between the union and another employer.” © 


It required a recent decision by the United 
States Court of Appeals for the Fourth 
Circuit, however, to apply a realistic union 
motivation test in determining the illegality 
of certain picketing for organizational pur- 
poses at a job site. It happened that two 
general contractors at a construction site 
did not require their employees to join a 
union, while other contractors had such a 
requirement. Picket signs stated an organi- 
zational objective, yet no notice was given 
that picketing was directed only at the non- 
union contractors, and unionists seeking in- 
formation were given either no advice or 
such suggestions as caused refusals to cross 
the picket line. The result was that union 
men stayed off the job while the nonunion 
men continued to work. The court reversed 
the Board’s determination of a purely pri- 
mary organizational compaign, noting that 
“the main purpose as well as the effect of 
the picketing was to drive the employees 
of the union subcontractors from the job.” 
The court sustained the trial examiner’s view 
that the union had “one objective which was 
illegal, i. e., to force or require the union 
subcontractors, who were in no way involved 
in the dispute, to cease performance—indeed 
to prevent performance—of their contractual 
obligations to the general contractors. Thus 
the subcontractors, helpless and impotent 
neutrals, became the chief victims of a dis- 
pute which they were powerless to resolve.” ® 


So much, then, for the issue of labor boy- 
cotts to force a contractor to “cease busi- 
ness” at the job site with a nonunion or rival 
union subcontractor. We now return, for 
other purposes, to Senator Taft’s statement 
that primary strikes over employment con- 
ditions and terms are “entirely proper” and 
“throughout this bill are recognized as com- 
pletely proper strikes.” 


Other dispute grounds involving the bar- 
gainable “working conditions” issue—On 
the basis of Senator Taft’s statement, should 
a union be able by labor boycott to force 
a company not to purchase certain ma- 
terials, machinery or equipment cn the 
ground that it is engaged in a dispute over 
“working conditions,” where its reason for 
opposing such purchases is that the 
materials, machinery or equipment are (1) 
nonunion, (2) rival union produced, (3) de- 
structive of members’ work opportunities, 
(4) “speed-up” or “stretch-out” devices, (5) 
“struck work” or (6) unsafe? 


It should be noted that in all of these 
cases the union is actually opposed to the 
seller of the products, because the union 
finds him, his way of doing business, his 
employees’ nonunion or rival union status, 
or his product personally distasteful. The 
fact that by plan or accident the union may 
have failed to state a “prior dispute” over 
these points with the seller should not con- 
trol the determination of a violation of Sec- 
tion 8(b)(4)(A), for, in essence and not 
merely incidentally, regardless of the heat 
of argument with the buyer and the lack of 
such argument with the seller, the union’s 
aim is to cause an employer to cease doing 
business with another person. 


At the same time, there needs to be a line 
drawn at some rational point, in the six in- 
stances above, not to destroy collective bar- 
gaining over working conditions or the right 
“to engage in other concerted activities, for 

. other mutual aid or protection.” 


Just where should this line be drawn, in 
light of the apparent conflict between Sec- 
tion 8(b)(4)(A)’s control over concerted 
activities and Section 7’s support of con- 
certed activities? 


As stated in broad manner by the Court 
of Appeals for the Eighth Circuit, “This 
‘mutual aid’ and ‘concerted activities’ in- 
cludes . . . the right to join. . . [with] other 
workers in quitting work in protest over the 
treatment of a co-employee, or supporting 
him in any other grievance connected with 
his work or his employer’s conduct.” 


Through literal interpretation, such state- 
ments as this would give the basis for pro- 
tecting any make-work practice or any 
refusal to handle products for an employer. 





% Los Angeles Building, cited at footnote 10, 
at p. 878. 

% Piezonki v. NLRB, 27 LABOR CASEs { 69,019, 
219 F. (2d) 879 (CA-4, 1955), setting aside and 
rem’g 108 NLRB, No. 221 (1954). Cf. NLRB v. 
Local Union 55, AFL Carpenters, 27 LABOR 
CASES { 68,884 (CA-10, 1954). 
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% Carter Carburetor Corporation v. NLRB, 
8 LABOR CASES { 62,020, 140 F. (2d) 714, 718 
(CCA-8, 1944). See also NLRB v. Globe Wire- 
less, Ltd., 21 LABOR CASEs { 66,714, 193 F. (2d) 
748, 750 (CA-9, 1951): NLRB v. J. I. Case Com- 
pany, 22 LABOR CASES { 67,152, 198 F. (2d) 919, ' 
922-923 (CA-8, 1952). 
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Here, of course, we run into broad state- 
ments of what is lawful and protected ac- 
tivity under Section 7, just as we have a 
broad statement of what is unlawful and un- 
protected activity under Section 8(b) (4) (A). 


Through literal application, Section 8(b) 
(4)(A) could apparently be used to outlaw 
every primary economic strike and support- 
ing picket line because “an object” of such 
activity is to cause the employer to “cease 
business” with “other persons,” at least 
until the strike is over.™ 


It is for this reason that the United 
States Supreme Court ruled that in apply- 
ing Section 8(b)(4)(A) the Board and the 
courts must seek to balance “the dual con- 
gressional objectives of preserving the right 
of labor organizations to bring pressure to 
bear on offending employers in primary 
labor disputes and of shielding unoffending 
employers and others from pressures in con- 
troversies not their own.” ® 


However, what is “offending” or not “of- 
fending” is not, as a general rule, a matter 
for the law to decide. That is a matter to 
be worked out through free collective bar- 
gaining. Yet, it is submitted that as an aid 
in drawing the line between Section 7 rights 
and Section 8(b)(4)(A) restrictions, any- 
thing which can properly be called “offend- 
ing” to an employee group should be a 
matter directly related to their own work- 
ing conditions and not merely the working 
conditions of some other employee group. 
Otherwise, the matter would go beyond 
Section 7’s protected right of “mutual” aid 
or protection.” 

With this introduction to the problem, 
then, the six situations above can be con- 
sidered. 


It has repeatedly been held that objectives 
(1) and (2), opposing the use of products 
manufactured away from the job site by 
nonunion or rival union workmen, are not 
protected." These determinations are sub- 
mitted to be proper, because these issues 





Labor union membership in Canada 
is stable. Total membership on Janu- 
ary 1, 1954, was 1,267,911; on 
January 1, 1955, 1,268,207—a dif- 
ference of only 296 members. 





do not relate to the personal working con- 
ditions of the boycotting workers on their 
own jobs. Primary picketing which inci- 
dentally accomplishes this result is pro- 
tected, however.” Concerted refusals to 
cross the picket line are not.” Only the 
presence of an underlying motive to accom- 
plish this result on a continuing basis would 
result in a determination of illegal conduct. 


As noted earlier, objective (3), the op- 
position to products replacing on-the-spot 
work opportunities, has been ruled unpro- 
tected.“ Analogously, a recent New York 
decision held it to be illegal, in absence of 
contractual rights to the contrary, to at- 
tempt to force an employer to do jobs on 
the spot rather than to farm them out to 
subcontractors.” 


Although no cases have been discovered 
involving objective (4), opposition to an al- 


*leged “speed-up” or “stretch-out” device, it 


would appear to lie in a closely related cate- 
gory to objective (3) and be likewise un- 
protected if the objective (3) rationale is to 
be unqualifiedly adopted. As will be noted, 
however, the contrary may be true as to ob- 
jective (4), where an alleged “speed-up” or 
“stretch-out” device is reasonably alleged to 
cause unsafe working conditions. A strong ar- 
gument can also be made that objective (4) 
should be protected as a fundamental, bargain- 
able issue, just as the right to bargain on the 
installation of incentive pay systems is pro- 
tected.” However, unless a reasonable argu- 
ment can be made that an alleged “speed-up” or 
“stretch-out” device would be harmful to 
the workers’ health or safety, it is probable 
that any attempt to cut off business rela- 





® See Pure Oil Company, cited at footnote 29, 
at p. 318; Conway’s Express, 21 LABOR CASES 
1 66,836; Service Trade Chauffeurs, cited at 
footnote 10. 

® Denver Building, cited at footnote 10. 

% There is, however, one additional basis sub- 
mitted for proper limitation of Sec. 8(b)(4)(A)’s 
applicability, to be discussed below in relation 
to item (e) or ‘‘struck work.”’ 

1S. Rept. 105, 80th Cong., 1st Sess. (1947), 
p. 22; Wadsworth, cited at footnote 12; Schen- 
ley Distillers Corporation, 78 NLRB 504 (1948), 
enf'd, 17 LABOR CASEs { 65,476, 178 F. (2d) 584 
(CA-2, 1949); Sealright Pacific, 82 NLRB 271 
(1949); Grauman, cited at footnotes 14 and 62; 
Washington-Oregon, cited at footnote 10. 
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7% Pure Oil Company, cited at footnote 29; 
Santa Ana, cited at footnote 18; Di Giorgio 
Wine Company, 87 NLRB 720 (1949); JInter- 
borough News Company, cited at footnote 14. 

73 International Rice Milling, cited at footnote 
18; Seafarer’s, cited at footnote 18. 

74 Case cited at footnote 11. 

™% Huron Stevedoring Corporation v. Grogan, 
24 LABOR CASES f 67,972, 127 N. Y. S. (2d) 
99 (1953). 

7% Crown Zellerbach Corporation, 95 NLRB 753 
(1951): Crow-Burlingame Company, 94 NLRB 
997 (1951); Mason and Hughes, Inc., 86 NLRB 
848 (1949); Libby, McNeill and Libby, 65 NLRB 
873 (1946); John W_ Bolton and Son, 91 
NLRB 989 (1950). 
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tions with the supplier of such a device, by 
concerted labor boycott, in absence of prior 
contract rights limiting the employer’s in- 
dependent discretion in using such devices, 
would be viewed as violative of Section 
8(b) (4) (A). 


It may be argued that, in any event, both 
objectives (3) and (4) were meant to be 
protected as bargainable issues for the boy- 
cotting union, in light of the language of, 
and Congressional intent behind, Section 
8(b) (6) of the act, explained above. As has 
been noted, it was declared lawful under 
this antifeatherbedding proviso to demand 
pay and to strike for the right to engage in 
unnecessary and unwanted make-work prac- 
tices, so long as work is offered by com- 
petent personnel. Hence, why should such 
practices be ruled illegal under some other 
subsection of the act? Should not Section 
8(b)(4)(A) be interpreted as allowing such 
conduct, in light of Congress’ wording of 
Section 8(b)(6)? 


However, Section 8(b)(6) stands unto 
itself, and omits the declaration of an unfair 
labor practice for forcing an employer to 
pay for work not needed solely on the 
grounds that it would be too difficult to 
prove the necessity or lack of necessity of 
the work in question. The House version 


of this antifeatherbedding provision™ had 


been similar to the Lea Act™ in its broad, 
intended definition of illegal make-work 
activities. It prohibited payment for both 
nonworking “standbys” and workers not 
necessary to the job. The Senate objected 
to a legal ban on the second type of activity 
on the ground that it was impracticable for 
the Board and courts to decide how many 
workers were “needed” on a _ particular 
job.” Therefore, the House-Senate confer- 
ence committee dropped all the provisions 
except the one enacted as Section 8(b) (6). 
Nowhere in the hearings and reports on the 
so-called antifeatherbedding section did the 
act’s supporters state that their aim was to 
protect make-work practices as a legitimate, 
bargainable issue, even where combined 
with the alleged aim of avoiding “speed-up” 
or “stretch-out” operations. The content of 
Section 8(b)(6) itself cannot, therefore, be 
taken as authority for a restrictive inter- 
pretation of Section 8(b)(4)(A). 


However, is there not a point in favor of 
the position that employees have a legit- 
imate interest in avoiding or limiting tech- 
nological displacement from currently held 
jobs, where such avoidance or limitation of 
displacement is practicable? Above all other 
needs or wants, workers repeatedly and 
quite understandably list “job security” as 
their first-place interest and concern. 


If products purchased elsewhere would sud- 
denly replace members of the present work 
force, or if new tools of the trade brought 
into operation by an employer would speed 
up or stretch out worker activity to the 
point that sudden and substantial techno- 
logical displacement of currently employed 
workers would occur, should the law be 
construed to hold that such matters are 
outside the pale of those “bargainable issues” 
with which a labor union representing the 
affected workers can concern itself? 


It is submitted that such a conclusion is 
not sound. This viewpoint does not imply 
that the employer must agree with the 
union’s position on the use of labor-saving 
materials and equipment. As a matter of 
fact, if the employer, through bargaining, 
can secure union agreement that such mat- 
ters are within the realm of managerial 
prerogatives, the issue can be settled in 
favor of management’s exercise of inde- 
pendent judgment.” The point is. simply 
that management should bargain about mat- 
ters in a continuing business which vitally 
concern the interests of the work force. 
Issues of severance pay, retraining present 
employees for alternate jobs, managerial 
assistance in location of jobs elsewhere and 
the practicability of delaying the full in- 
stallation of labor-saving devices so that 
normal attrition of the work force can re- 
place otherwise inevitable technological dis- 
placement are all types of problems which 
unions are properly interested in discussing 
with management. Consistently with this 
view, as noted earlier, it has been held that 
management may not unilaterally install an 
incentive system.” In addition, manage- 
ment may not remove a plant to a new 
location without giving the union ‘an oppor- 
tunity to bargain about transferring em- 
ployees to that location. * 





7H. R. 2020, 80th Cong., ist Sess. 
pp. 13, 48. 

8 Cited at footnote 2. 

793 Congressional Record 6441 (1947); see 
the discussion in the work cited at footnote 4. 

8% Central Controls Company, 88 NLRB 1341 
(1950); California Portland Cement Company, 
101 NLRB 1436 (1952). 


Control of Featherbedding 
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81 Mason and Hughes, Inc., cited at footnote 
76; Crow-Burlingame Company, cited at foot- 
note 76. 

82 Rome, d. b. a. Rome Products Company, 
77 NLRB 1217 (1948). 








Is the conclusion then reached that objec- 
tives (3) and (4), opposing the use of 
materials, machinery or equipment that are 
allegedly destructive of work opportunities 
or are allegedly “speed-up” or “stretch-out” 
devices, should supply valid cause for sud- 
den refusals to handle such items, without 
penalty for violation of Section 8(b) (4) (A)? 


That conclusion is not here reached. The 
fact that an issue should be considered bar- 
gainable does not mean that employees 
should be permitted hastily and unilaterally 
to take the matter into their own hands, at 
the expense of the employer. Bargainable 
issues should be bargained about. The con- 
clusion here reached is that if the union can, 
by bargaining, gain the contractual right to 
joint labor-management determination or 
consultation or other agreed controls on 
methods and material changes which would 
result in technological displacement, then 
no 8(b)(4)(A) violation should be found 
where concerted refusals to handle products 
are for the purpose of enforcing this con- 
tractual right. 


It may be argued that this conclusion 
arbitrarily draws a line between what Sec- 
tion 7 activities are protected as a “right 
to bargain collectively,” and what 

7 activities are protected as a 

to engage in other concerted 
activities, for other mutual aid or 
protection.” It is not believed, however, 
that the line here drawn is without support 
in logic. It is proposed as a fair line be- 
tween protecting an employer’s business 
relationships and protecting a union’s right 
of concerted action. The act properly aims, 
through Sections 7 and 8(b)(4)(A), to pro- 
tect both interests. The union can bring 
this type of matter up in collective bargain- 
ing, either bargaining prospectively as a 
matter of advance protection or, in the 
absence of a waiver of a right to bargain on 
the subject or of coverage of the matter in 
the contract, bargaining over the issue as 
problems arise during the life of the con- 
tract itself. 


Section 
“right 


If such a contractual arrangement is bar- 
gained for and agreed to between the par- 
ties, then a partial labor boycott (less than 
a full strike) for objective (3) or (4) would 
be justified to enforce contract rights. If no 
such contractual arrangement is reached, 
then a refusal in the course of employment 


to use or handle certain products or equip- 
ment available from a source outside the 
firm for objective (3) or (4) would prop- 
erly be found a violation of Section 8(b) 
(4) (A). 

The right to bargain for such contract 
terms implies the right to strike in support 
of such contractual objectives. Is this not 
tantamount, therefore, to saying that workers 
may abruptly and concertedly refuse to use 
labor-saving machinery or prefabricated prod- 
ucts? The answer is in the negative, for it 
is the duty of a union, just as of an em- 
ployer, to bargain in good faith with willing- 
ness to reach agreement,” and, while unionists 
have “the undoubted right to go on a strike 
and quit their employment, they could not 
continue to work and at the same 
time select what part of their allotted tasks 
they cared to perform.” “ 


It is therefore proposed that in order to 
draw an appropriate line between employee 
rights under Section 7 and employer protec- 
tion under Section 8(b)(4)(A) of the act, 
unionists should be deemed to have the 
right to bargain for, and, if achieved, to 
enforce, contractual limitations on the uni- 
lateral installation by management of labor- 
Saving equipment and materials, at least 
where union objectives are reasonably re- 
lated to practicable means of avoiding or 
limiting technological displacement of cur- 
rent members of the work force within the 
individual firm. 


As to objective (5), the concerted refusal to 
handle “struck work,” it is held that induce- 
ment of such action involves a product boy- 
cott, accomplished through following the 
subject matter of the primary dispute and 
inducing a concerted refusal to handle such 
goods, which is prohibited by Section 8(b) 
(4)(A).™ The concerted refusal as well as 
the inducement is within this category. 


It is believed that, as a general rule, 
this conclusion is sound. It is in accord 
with the proposition that an innocent em- 
ployer should not be injured by his own 
employees’ refusal to handle work in fur- 
therance of disputes not their own. 


However, under one circumstance, this 
rule does not accomplish the purpose sug- 
gested in Section 1 of the National Labor 
Relations Act of equating the bargaining 
power between employers and employees. 
Insofar as Section 8(b)(4)(A) as_ here 





83 National Maritime Union of America, CIO, 
78 NLRB 971 (1948), enf’d, 16 LABOR CASES 
7 65,231, 175 F. (2d) 686 (CA-2, 1949), cert. 
den., 338 U. S. 954 (1950); Chicago Newspapers 
Association, 86 NLRB 1041 (1949). 
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% NLRB v. Montgomery Ward & Company, 
11 LaBor CASES { 63,406, 157 F. (2d) 486, 496 
(CCA-8, 1946); quoted with approval in Hoover 
Company, cited at footnote 10. 

8 Sealright Pacific, cited at footnote 71. 
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A romantic touch in the collective 
bargaining agreement of the AFL 
Machinists with the Vulcan Radiator 
Corporation of Hartford, Connecti- 
cut: Workers’ wedding anniversaries 
are paid holidays. 





interpreted makes it illegal for employees 
concertedly to refuse to handle jobs “farmed 
out” by a struck employer other than their 
own, where such employer would be doing 
the work himself were it not for the strike 
(see, for example, Business Maciines and 
Office Appliance Mechanics, Local 459, 111 
NLRB, No. 57 (1955)), and insofar as 
Section 8(b)(4)(A) makes it illegal for the 
striking employees and their union to in- 
duce such concerted refusal by other em- 
ployees to handle the “farmed out” jobs, 
the law itself stands on the side of the 
struck employer and against the striking 
employee. For “farming out” to defeat the 
strike is herewith protected while nothing 
in the law makes such “farming out” 
illegal. It is true that the the law should 
not restrict the attempt to “farm out” struck 
work. The employer should be left free to 
try to win out over the strike by this means, 
just as he is left free to attempt to hire re- 
placements for strikers. Yet, his employees 
should aiso be left free to attempt to win. 
As Section 8(b)(4)(A) stands, in this one 
circumstance, it places the favoritism of law 
on one side, whereas the law should favor 
neither party in disputes over legitimate 
bargainable issues. An amendment to this 
provision may be necessary to correct this 
situation. 

Ideally, only where work is “farmed out” 
that would otherwise be done in the struck 
plant should the law permit inducement of 
and engagement in refusal to handle the 
work by employees of other employers. 
Only in such a situation does the law now 
give special favoritism to the struck em- 
ployer; and only in such a situation does the 
employer who accepts the “farmed-out” 
work profit by added work resulting from 
the strike. Difficulties of proof may arise, 
however, which would make such a hard 


and fast rule impracticable of administra- 
tion. Yet, in order to accomplish the 
rightful purposes of Section 8(b)(4)(A), 
it is submitted that, at the very least, the 
law should protect both the struck or 
primary employer and the secondary em- 
ployer from the concerted refusals of sec- 
ondary employees to handle the work 
successfully completed within a struck plant. 


The Board held earlier in Conway’s Ex- 
press case,” without stated limitation, that a 
“hot goods” or “struck work” clause in a 
secondary employer’s union contract would 
protect concerted employee refusals to handle 
products or equipment from a struck con- 
cern. In sustaining this position, the Court 
of Appeals for the Second Circuit stated: 
“Consent in advance to honor a hot cargo 
clause is not the product of the union’s 
‘forcing or requiring any employer . . . to 


cease doing business with any other person’.” ™ 


It is submitted, however, that Member 
Reynolds’ dissent to this proposition in 
Conway's Express is more consistent both 
with the law of contracts as to the non- 
enforceability of covenants in violation of 
public policy and with the underlying objec- 
tives of Section 8(b)(4)(A) in its realistic 
setting of everyday labor-management af- 
fairs. He said: 


‘... [The] contracts contained provisions 
which amounted to an agreement in advance to 
engage in secondary boycotts. The Act, 
however, unequivocally proscribes second- 
ary activity on the part of unions. To the 
extent that these contract provisions au- 
thorize such activity, they are repugnant 
to the basic public policies of the Act. As 
the Board in the public interest is charged 
with the duty of preventing unfair labor 
practices, contracts which are repugnant 
to the Act and which conflict with this duty 
of the Board must obviously yield. Unions 
or employers cannot nullify the provisions 
of the Act which circumscribe their ac- 
tivities by inducing each other, or em- 
ployees, to agree by contract in advance to 


waive their respective rights under the 
Act.” © 


It is recognized that the majority opinion 
is consistent with a literal interpretation of the 





86 87 NLRB 972 (1949). Cf. Arkansas Express, 
Inc., cited at footnote 19; Chauffeurs, Team- 
sters, Warehousemen and Helpers Local Union 
No. 135, 105 NLRB 740 (1953); and dictum in 
Douds v. Sheet Metal Workers International 
Association, Local Union No. 28, 101 F. Supp. 
970 (DC N. Y., 1952). 

81195 F. (2d) 906. Judge Learned Hand dis- 
sented in this case on other grounds, and there- 
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fore expressly declined to pass upon the 
legitimacy of ‘‘hot goods’’ clauses. For like 
rulings, see Madden v. Local 442, International 
Brotherhood of Teamsters, 24 LABOR CASES 
f 67,857, 114 F. Supp. 932 (DC Wis., i953): 
Meier & Pohlmann Furniture Company v. Gib- 
bons, 27 LABOR CASEs { 69,014 (DC Mo., 1955). 

887 NLRB 972, 995. The general counsel 
had argued for this viewpoint. 
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language of Section 8(b) (4) (A). Employers’ 
voluntary agreements to their employees’ 
refusals to do work for a struck customer 
are not covered, under a strict construction 
of the printed words. But regardless of the 
Board’s stress on employers’ “voluntarily 
including ‘hot cargo’ or ‘struck work’ pro- 
visions in their collective bargaining con- 
tracts, or . . . honoring these provisions,” ® 
realistically speaking, as a normal and 
nearly universal rule, either a bargaining 
strike or a strong concern about potential 
union force lies behind an employer’s ac- 
quiescence to his employees’ future uni- 
lateral decisions not to service or handle the 
products of customers which may be faced 
with a strike. Perhaps it is the Board’s 
thought that the honoring of a “struck 
work” clause gained earlier by a strike 
would be !awful, because “contractual vol- 
untarism” would have replaced force at the 
time when a secondary boycott was to be 
invoked. The matter is not completely 
clear from either the Board’s or ‘the sup- 
porting court’s language in Conway’s Ex- 
press case. But if an issue is bargainable 
and can be struck for during negotiations 
for the contract as a whole, then under 
usual conditions it would be lawful to 
strike for a “struck work” clause during the 
life of the contract itself,” including the 
time when the issue of secondarily boy- 
cotting “struck work” first arises; and 
“struck work” presumably would not be 
handled during the strike for the “struck 
work” clause! 


“Hot goods” clauses, it should further 
be noted, may be and usually are written 
to apply in additional situations not involv- 
ing “struck goods.” Their breadth, if liter- 
ally and universally taken advantage of by 
a large number of Teamsters’ locals enjoy- 
ing such clauses, could virtually paralyze 
the economy, as the following such provisos 
demonstrate”: 


“Tt shall not be a violation of this con- 
tract and it shall not be cause for discharge 
if any employee or employees refuse to go 
through the picket line of a union or refuse 


to handle unfair goods. Nor shall the exer- 
cise of any rights permitted by law be a 
violation of this contract. The Union and 
its members, individually and collectively, 
reserve the right to refuse to handle goods 
from or to any firm or truck which is en- 
gaged or involved in any controversy with 
this or any other Union; and reserve the 
right to refuse to accept freight from or to 
make pick-ups from or deliveries to estab- 
lishments where picket lines, strikes, walk- 
outs, or lock-outs exist. 


“The term ‘unfair goods’ as used in this 
Article includes, but is not limited to, any 
goods or equipment transported, interchanged, 
handled, or used by any carrier, whether 
party to this Agreement or not, at whose 
terminal or terminals or place or places of 
business there is a controversy between 
such carrier or its employees on the one 
hand, and a labor union on the other hand; 
and such goods or equipment shall continue 
to be unfair while being transported, handled 
or used by interchanging or succeeding car- 
riers, whether parties to this Agreement or 
not, until such controversy is settled.” 


This is not, of course, to suggest that 
the Teamsters’ Union would ever desire or 
intend to apply this power, if legally al- 
lowed, as broadly as the stated right would 
permit. It is rather to say that no law 
would be available to limit such crippling 
action, to whatever extent it were non- 
violently employed. 


The principal decision raising doubts as 
to the validity of the Conway's Express doc- 


trine is found in the Board’s McAllister 
Transfer case of December, 1954." Therein, 
two Teamsters’ locals were seeking recogni- 
tion from McAllister and ordered their 
members to refuse to handle McAllister 
freight, in the course of their duties as 
employees of three other interstate trucking 
firms. Although these latter firms had “hot 
cargo” contracts with the union, the firms 
posted notices ordering their employees to 
handle the interlining freight but took no 
disciplinary action when their employees re- 
fused to obey the posted orders and actually 





8% 87 NLRB 972, 982-983. See the discussion 
of the voluntarism issue in the final quotation 
at footnote 30. 

In absence of a no-strike clause or a clause 
declaring that the contract is complete, it would 
be held that if not discussed during contract 
negotiations, the objective would be an ‘‘addi- 
tion’’ to, rather than a ‘‘modification’’ of, the 
existing agreement, the strike therefore not 
being even delayed by the 60-day waiting period 
of Sec. 8(d) of the act. NLRB v. J. H. Allison 
& Company, 14 LABOR CASES { 64,270, 165 F. 
(2d) 766 (CA-6, 1948); Allied Mills, Inc., 82 
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NLRB 854 (1949); Tidewater Associated Oil 
Company, 8 NLRB 1096 (1949); NLRB v. 
Jacobs Manufacturing Company, 21 LABOR ,. 
CASES { 66,949, 196 F. (2d) 680 (CA-2, 1952). Cf. 
Lion Oil Company, 109 NLRB, No. 106 (1954), 
enf. den., 28 LABOR CASES { 69,148 (CA-8, 1955). 

"The provisions here quoted were held to 
exonerate the union from liability under Sec. 
8(b)(4)(A) in Madden v, Local 442, Teamsters, 
cited at footnote 87. 

* International Brotherhood of Teamsters, 110: 
NLRB, No. 224 (1954). 


September, 1955 @ Labor Law Journal 








The 2,076 work stoppages during the 
first six months of 1955 caused 11.2 
million man-days of idleness. Corre- 
sponding figures for 1954 were 
1,930 stoppages and 9.01 million 
idle man-days. 

——Bureau of Labor Statistics 





signed more complete “hot cargo” provi- 
sions during the refusal to handle Mc- 
Allister-interlined goods. 

Before the Board, this case gained singu- 
lar treatment. Members Rogers and Beeson 
(the latter no longer on the Board) ruled 
that, because Congress intended to prohibit 
the inducing of work refusals as against 
neutral employers, such Congressional in- 
tent could not be avoided by contract. 
Members Murdock and Peterson took the 
contrary view that the “hot cargo” clauses 
were valid and that the employers’ posted 
notices were in direct violation of a con- 
tractual grant of employee rights. Chair- 
man Farmer took the stand that the posting 
of notices nullified otherwise valid “hot 
cargo” clauses, thereby standing in result 
but not rationale with Members Rogers 
and Beeson, and creating a majority find- 


ing of union violations of the antisecondary 


boycott proviso. A later decision split 
along the same Board membership lines.” 

It would therefore appear that if the new 
Board appointee stands where Member Bee- 
son stood, then, because of Chairman Farmer’s 
deciding vote, an employer could renounce 
his “hot cargo” agreement and thereby 
force the union to cease a secondary boy- 
cott or be found guilty by the Board of 
an unfair labor practice. 

However, it is extremely doubtful that 
the courts will sustain the position that an 
employer may renounce a valid contract 
clause and thereby place his employees 
in jeopardy of violating the act, should they 
continue to engage in conduct which was 
their contractual right before such a uni- 
lateral renunciation. The courts would rather 
be expected to determine that “hot cargo” 


clauses are either valid or void in them- 
selves, and that they continue in the status 
of illegality or effectiveness to which they 
are originally assigned. 


It will be noted in the above-quoted 
Teamsters’ provisos that the unionists are 
seeking protection not only where they 
initiate a “hot goods” boycott, but also 
where they “refuse to go through the 
picket line of a union.” It should be made 
clear that the latter picket line proviso has 
been ruled clearly lawful. As stated by the 
United States Supreme Court in the Rock- 
away News case™: 


“In the section by which the Labor Man- 
agement Relations Act prescribes certain 
practices of labor organizations which shall 
be deemed unfair, there is a proviso that 
nothing therein ‘shall be construed to make 
unlawful a refusal by any person to enter 
upon the premises of any employer (other 
than his own employer), if the employees 
of such employer are engaged in a strike 
ratified or approved by a representative of 
such employees whom such employer is 
required. to recognize under this Act : 
This clearly enables contracting parties to 
embody in their contract a provision against 
requiring an employee to cross a picket 
line if they so agree.” 


In current negotiations throughout the 
country for general “hot cargo” clauses, 
unions have at times urged their necessity 
to protect members from liability to dis- 
charge (and possibly replacement), and to 
protect unions from damage actions where 
members refuse to cross picket lines estab- 
lished at other plants. However, the more 
narrow picket line clause without the gen- 
eral “hot cargo” clause can be made to 
accomplish this objective, where it is adopted 
by the parties. 


In addition, there is some possibility of 
confusing the two types of clauses in deter- 
mining the issue of legality of general “hot 
cargo” provisions. One is led to wonder 
if this did not occur in one recent federal 
court decision, where the Conway’s Express 
doctrine on “hot cargo” clauses and the 
Rockaway News decision on picket line 
provisos are quoted side by side.” The 





% Marie T. Reilly, 110 NLRB, No. 233 (1954). 
However, in this case, Chairman Farmer found 
no ‘hot cargo’’ clause involved, within the 
meaning of the Conway’s Express doctrine. 

%* NLRB v. Rockaway News Company, 23 
LABOR CASES { 67,440, 345 U. S. 71, 80-81 (1953). 

% Meier & Pohlmann Furniture Company v. 
Gibbons, cited at footnote 87. However, in this 
case, reference was made to the two doctrines 
merely as substantiating the right of unionists 
to refuse to cross organizational picket line; and 
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the refusal to furnish pickup and delivery serv- 
ice not only was held no cause for action in 
itself, where a general ‘‘hot cargo’ clause 
existed, but also was held to be the underlying 
foundation for nonliability for the failure of 
two defendants in the case to supply over-the- 
road service. As noted elsewhere in this study, 
the courts are becoming careful in these organi- 
zational picket line cases to be sure that they 
are not a disguise for strategized violations of 
Sec. 8(b) (4) (A). 
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Rockaway News determination of the valid- 
ity of a protective clause where others’ 
picket. lines are not crossed is a long way 
from holding that a union may itself induce 
employees to set up a picket line solely or 
partially for secondary pressure purposes. 
The two must not become confused in de- 
termining the legality or illegality of a 
general “hot cargo” provision, which would 
allow the initiation of inducement of sec- 
ondary pressures rather than merely allow- 
ing the refusal to go through picket lines 
once established by others.” 


In summary, then, it is believed that 
concerted refusals to work on or to handle 
outside nonunion goods or materials com- 
ing from a location where other employees 
are on strike should normally not be permit- 
ted under Section 8(b)(4)(A), where no 
crossing of others’ picket lines is required; 
as working conditions of the boycotting 
employees are not involved; that allow- 
ance of a contract not to handle such 
“unfair,” or struck, goods violates the intent 
of the act; but that for fulfillment of the 
act’s objective of equating bargaining power, 
Section 8(b)(4)(A) should be amended or 
interpreted to allow the inducement of and 
engagement in concerted refusals to work 
on jobs “farmed out” as a means of helping 
to win a strike, where except for the strike 
the work would have been done at the 
struck plant. 


This leayes for consideration only objec- 
tive (6), the union’s claim that it is inducing 
a concerted refusal to handle, use or trans- 
port goods, machines and equipment coming 
from another employer because they are 
“unsafe.” To allow immediate concerted 
refusal on such grounds may be viewed as 
a large and unnecessary loophole in Section 
8(b)(4)(A). On the other hand, if the union 
can show substantial evidence to support 
its claim, even if the issue is clearly argu- 
able, to deny the right of concerted refusal 
to work on such grounds because of Section 





We look upon labor and manage- 
ment as one mighty force, rather than 
as two conflicting classes each out to 
wreck the other. 

—James P. Mitchell 





8(b)(4)(A) would strike at the heart of 
the employees’ right to engage in “con- 
certed activities . . . for mutual 
aid or protection.” ” 

While insubordination is justifiable grounds 
for discharge of an employee,” a concerted, 
though spontaneous and temporary, walk- 
out by employees to protest “what they not 
unreasonably considered excessive heat in 
the factory building” was held to consti- 
tute “concerted activity for mutual aid and 
protection within the meaning of Section 7 
of the National Labor Relations Act.”® 
The same would apply to a condition which 
employees “not unreasonably,” and con- 
certedly, felt to be unsafe. Hence, it was 


held in an early Board decision™ that a 
concerted refusal to sail from port without 
an adequate complement of skilled seamen 
was protected activity. 


The balancing of interests—The propos- 
als in relation to the six basic issues involving 
alleged “working conditions” are here- 
with completed. It is believed that these 
recommendations draw as nearly objective 
a line as is possible in this complex field. 
The aim of this analysis has been a search 
for fulfillment of the earlier quoted United 
States Supreme Court rule, that in applying 
Section 8(b)(4)(A) the Board and the 
courts must seek to balance “the dual con- 
gressional objectives of preserving the right 
of labor organizations to bring pressure to 
bear on offending employers in primary 
labor disputes and of shielding unoffending 
employers and others from pressures in 
controversies not their own.” As_ the 





*% Under such a picket line proviso, however, 
it would appear that if the unionists refusing 
to cross had not participated in initiating such 
a picket line, they would not be liable if, at 
least without their knowledge, the picketers 
happened to be engaged in secondary rather 
than merely primary strike action against their 
employer. All that the act requires for lawful 
refusal to cross is the condition that ‘‘the em- 
ployees of such employer are engaged in a 
Strike ratified or approved by a representative 
of such employees whom such employer is re- 
quired to recognize under this Act.”’ 

® Such items as working rules or leaving un- 
attended machines, for instance, have been held 
in dictum to be bargainable issues. Tower 
Hosiery Mills, Inc., 81 NLRB 658 (1949), enf’d, 
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Ea CASES { 65,659, 180 F. (2d) 701 (CA-4, 
1 ). 

*% NLRB v. Auburn Foundry, Inc., 4 LABOR 
CASEs { 60,377, 119 F. (2d) 331 (CCA-7, 1941); 
Rockwood Stove Works, 63 NLRB 1297 (1945); 
Montgomery Ward, cited at footnote 84. 

® NLRB v. Southern Silk Mills, Inc., 25 LABOR 
CASES { 68,221, 210 F. (2d) 824 (CA-6, 1953). 
However, “recurrent or intermittent unan- 
nounced stoppage of work to win unstated ends” 
would remain unprotected activity, under fed- 
eral doctrine. Autc Workers v. WERB, 16 
LABOR CASES { 64,992, 336 U. S. 245, 249, 265 
(1949). 

10 Southgate-Nelson Company, 
(1937). 

11 Denver Building, cited at footnote 10. 
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cited cases, and many others, demonstrate, 
the place that the line is to be drawn is not 
yet judicially settled, where unsafe condi- 
tions or technological displacement are said 
by employees to have arisen from using, 
handling or transporting another person’s 
products. 


Among all of the propositions here studied, 
two are of greatest importance in relation 
to the control of make-work activities. 


(1) It has been submitted that where 
employees “not unreasonably” consider cer- 
tain products, equipment or machinery to 
be unsafe, inducement of concerted refusal 
and the concerted refusal to handle such 
items should not be held a violation of 
Section 8(b)(4)(A), even though “an ob- 
ject” of the conduct is decidedly to cause 
an employer to “cease business” with an- 
other person. 


(2) Likewise, where employees “not un- 
reasonably” argue that avoidance or limita- 
tion of the technological displacement of 
members of the current work force is prac- 
ticable, the introduction of new materials 
and equipment should be ruled bargainable 
with the right of full strike for contract 
rights, but not the right of partial refusal 
to do assigned work; and the refusal to handle 
certain products or equipment should be 
ruled not in violation of 8(b)(4)(A) when 
engaged in for the purpose of enforcing 
contractual arrangements once agreed to.” 


By drawing such a line as this, it would 
be possible to get away from the ephemeral 
and unrealistic considerations of “primary” 
versus “secondary” action, and the presence 
or absence of a prior dispute with the per- 
son with whom employees and their union 
want business relations severed by the 
coerced employer. It would then be pos- 
sible to concentrate attention on fulfillment 


of basic Congressional intent to protect in- 
nocent third parties from clearly unjustified 
disruption of their business relationships.™ 


Other Boycott Issues 


It should be noted that in addition to its 
more famous clauses, Section 8(b)(4)(A) 
also forbids unions to engage in labor boy- 
cott activity to force employers and self- 
employed persons to join associations. 
Unions may therewith be prevented from 
enforcing among competing employers a set 
of universal work-restrictive rules.” 


Apparently to assure that Section 8(b) (4) 
(A) be not used to destroy the equating 
of bargaining positions at which the act is 
aimed, President Eisenhower recommended 
amendments for removal of the secondary 
boycott ban (1) against striking work 
“farmed out” by a struck employer and (2) 
against striking entire construction projects 
though an individual dispute involves only 
one contractor at the site.” 


It is submitted that objective (1) is com- 
pletely reasonable and would supply aid 
toward preventing the act’s favoring one 
side or the other during a lawful strike. As 
the law now stands, it allows the “farming 
out” of struck work, and makes retaliatory 
action against such “farming out” illegal. 
Again, the law should serve to equate the 
bargaining positions of the parties, not favor 
one or the other where recognized bargain- 
able issues are in dispute. 


It is submitted that objective (2) is too 
broad in its potential results, in that it might 
be interpreted as reinstituting union eco- 
nomic power to coerce employees of sub- 
contractors, in separate bargaining units, 
into supporting or becoming members of a 
union, or of a particular union, against their 
free, majority will.” 





12 However, it is not here argued that the 
“‘permanentizing’’ of productivity restrictions 
should be permitted (as it now is) beyond the 
point in time when such restrictions can rea- 
sonably be related to protecting the jobs of 
those who were employed by the individual firm 
when the agreed restrictions were put into 
effect. Indeed, additional controls over such 
*‘permanentized’’ work-restrictive practices are 
needed. 

18 See the examples and argument presented 
by Senator Taft, 93 Congressional Record 4323 
(1947). 

14H, Rept. 510, 80th Cong., 1st Sess. (1947), 
p. 44; Lakeview Creamery Company, 107 NLRB, 
No. 144 (1953), wherein primary picketing to 
induce an employer to join a labor organization 
was ruled illegal, in the Board’s first application 
of this part of Sec. 8(b) (4) (A). 

*% Such rules were sought to be imposed, by 
limiting hours of work, in the course of action 
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reported in T'eamsters v. Hanke, 18 LABOR 
CASES {| 65,763, 339 U. S. 470 (1950). 

106 See the President’s Message to Congress 
on Labor Law, Los Angeles Times, January 15, 
1954, p. 10, col. 1, and Senator Alexander Smith's 
bill, S. 2650, 83d Cong., 2d Sess. (1954), intro- 
duced to accomplish the President’s objective. 

17 Tt is not certain that this would be the 
result because, as presently written, the act 
has been held to ban certain activity as un- 
lawful restraint and coercion of employees 
under Sec. 8(b)(1)(A), even though such activity 
was held not illegal under Sec. 8(b)(4)(A), 
the court feeling that union restraint and 
coercion provisions of the act should be applied 
in like manner to the employer restraint and 
coercion provisions. Capital Service, Inc. v. 
NLRB, 23 LABOR CASES { 67,615, 204 F. (2d) 
848 (CA-9, 1953), aff'd on other grounds, 25 
LABOR CASES { 68,400, 347 U. S. 501 (1954). 
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Taft-Hartley’s Section 8(b)(4)(B) or 
“anti-secondary recognition strike” proviso, 
through making it an unfair labor practice 
by strike or boycott to force “other” em- 
ployers to recognize an uncertified union, 
gives a basis for halting inducement of a 
customer’s employees to strike or cease 
handling the other employer’s products in 
order to force union recognition upon the 
other employer without benefit of a Board- 
held election”” However, the Board has 
ruled that a union is not thereby prevented 
from inducing strike action directly against 
the employer from which it seeks recog- 
nition.” This control over coercive means 
again offers an indirect control over the 
accomplishment of union work-restrictive ob- 
jectives. It affords means to assure that 
work-restrictive agreements be not forced 
upon an employer without his own em- 
ployees’ participation and acquiescence, as 
in the mining industry disputes over the 
forced limiting of output to a three-day 
workweek.” 


It is fitting to make brief mention of the 
other two subsections of Taft-Hartley’s 8(b) 
(4), although in each case the proscribed 
acts are concerned with clear “primary” as 
well as “secondary” activities. 

Section 8(b)(4)(C) makes illegal the 
forced violation of Board certifications.™ 
Protection is given against the obviously 
wrong, pre-Taft-Hartley conduct of this 
nature, violating the will of employee 
groups expressed through Board process. 
Discriminatory limitations on maintenance 
of the existing work force were coerced 
from an employer, and management which 
gave in to such union pressure could be 
placed in contempt under the Wagner Act.™ 
Yet, management could apparently gain no 
protection against such wrongful union 





It is the position of this Administra- 
tion that it is the business of Govern- 
ment to create a framework within 
which labor and management can 
freely work out their differences. We 
believe that Government interference 
should be limited only to disputes 
which affect the National health and 
security. —James P. Mitchell 





pressure in the federal courts because of the 
Norris-LaGuardia Act.™ Clear correction of 
this situation was necessary, and was the 
Congressional intent.™ 


Under the Section 8(b)(4)(D) ban on 
jurisdictional strikes, even in the absence of 
a jurisdictional conflict between rival unions, 
it has been held illegal for a union to force 
an employer to assign work to its members 
instead of to the employer’s own employees, 
in the absence of a Board certification com- 
pelling such assignment ™; and where there 
is a jurisdictional dispute between rival 
unions, Chairman Guy Farmer has ruled 
that the Board has the mandatory duty to 
settle the dispute, in the absence of a settle- 
ment by the parties themselves.”* Hence, 
very real limitations are here available on 
union-enforced restrictive employment and 
work-assignment practices, as well as upon 
the tedious and costly jurisdictional battles 
which an employer, left to his own means, 
has no power of settling. 


We thus can see that Section 8(b)(4) 
offers substantial means for preveriting the 
accomplishment of featherbedding and other 





8 Armco Drainage, 93 NLRB 751 (1951); 
Wood, Wire & Metal Lathers Union, cited at 
footnote 10: Howland Dry Goods Company, 
85 NLRB 1037 (1949); Chauffeurs, Teamsters, 
Warehousemen and Helpers Union, Local 135, 
106 NLRB 111 (1953); Pasco-Kennewick Build- 
ing & Construction Trades Council, 5 CCH 
Labor Law Reports (4th Ed.) { 52,850. 111 
NLRB, No. 192 (1955). 

10° Santa Ana, cited at footnote 18; Howland, 
cited at footnote 108. 

u0 For a situation of this nature involving, 
however, direct and violent coercion against 
nonunion employees in violation of the act’s 
Sec. 8(b)(1), see NLRB v. UMW, District 31, 
20 LABOR CASES { 66,398, 190 F. (2d) 251 (CA-4, 
1951), enf’g 92 NLRB 953 (1950). See also 
Penello v. UMW, 17 LABOR CASES { 65,591, 88 F. 
Supp. 935 (DC of D. C., 1950). 

u1See UMW, District 50, 
(1953) ; 
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106 NLRB 153 
Oppenheim Collins & Company, Inc., 


83 NLRB 355 (1949); Retail Clerks International 
Association, Local 1179, AFL, 93 NLRB 1638 
(1953). 

12NLRB wv. Star Publishing Company, 1 
LABOR CASES { 18,173, 97 F. (2d) 465 (CCA-9, 
1938). 

113 See Gregory, Labor and the Law (Revised 
Ed., 1946), pp. 314-316; but cf. NLRB v. Na- 
tional Broadcasting Company, 10 LABOR CASES 
1 62,735, 150 F. (2d) 895 (CCA-2, 1945). 

14S. Rept. 105, 80th Cong., 1st Sess. (1947), 


e 
15 Truck Drivers and Chauffeurs Union, 92 
NLRB 1715 (1951); United Brotherhood of Car- 


penters, 88 NLRB 844 (1950); Juneau Spruce 
Corporation, 82 NLRB 650 (1950); Hquitable 
Gas Company, 101 NLRB 425 (1952). 

6 Local 562, United Association of Journey- 
men & Apprentices of the Plumbing and Pipe 
Fitting Industry, AFL, 107 NLRB, No. 134 
(1953). 
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work-restrictive objectives. It does not, 
however, offer the means to halt the make- 
work practices of the Typographical and 
Musicians’ Unions noted at the outset of 
this study in reference to Section 8(b) (6), 
unless it can be proved that the unions’ 
objectives would involve cutting off the 
employer’s business relations with other 
persons, and unless the high Court adopts 
the principle that, in finding a violation, no 
prior declared dispute is required between 
the coercing union and the person whose 
business relationship is cut off. It would 
appear that in the named cases™ neither 
the Musicians nor the Printers were seeking 
to cut off business relations with other per- 
sons. They were rather seeking to add un- 
wanted and unnecessary work operations 
to those being offered by a traveling band 
and to those being supplied by the manu- 
facturer of the “matrix.” In such cases, 
Section 8(b)(4)(A) offers no control. 


On by far the greatest percentage of 
occasions, the Section 8(b)(4) provisos are 
not used, though available. Yet, practi- 
tioners in the labor law field run across 
many instances where the possibility of 
Section 8(b)(4) action™ itself dissuades 
attempts to restrict productivity and indus- 
trial output. 


In one major regard, however, it has 
been submitted that Section 8(b)(4)(A), as 
now written, places the weight of the law 
on the side of the company as against the 
union, in disputes over clearly proper bar- 
gainable issues. Through not permitting 
unionists concertedly to refuse or to induce 
refusal to handle work brought in from 
struck plants in an attempt to win out over 


the strike,“* while allowing struck em- 


ployers to “farm out” struck work, the 
employer is given the edge by the law itself. 


One of the most interesting, and impor- 
tant, determinations needed from the United 
States Supreme Court involves the issue of 
whether “primary” activities may violate 
Section 8(b)(4)’s major “secondary boy- 
cott” ban. Still needed is a complete spell- 
ing out of the requirement or lack of 
requirement of a “prior dispute,” actively 
declared, between the coercing union and 
the person whose business relationships it 
forces another employer to terminate. Also 
needed is clarification of the extent to which 
the directly coerced (or “secondary”) em- 
ployer must be “neutral” before the union’s 
induced labor boycott against him will be 
ruled a violation of Section 8(b)(4)(A). 
As has been noted, contrary to the opinion 
of some,” this writer believes that the ap- 
propriate interpretation of the major Sec- 
tion 8(b)(4)(A) ban is found in looking to 
the underlying motive of the union. If the 
union seeks to cut off business of the 
coerced employer temporarily, solely to gain 
recognition or advantages in collective bar- 
gaining, no violation should be found. If, on 
the other hand, the union has an underlying 
motive of cutting off business relationships 
with another person because of opposition 
to that other person, his way of doing 
business, his nonunion or rival union status, 
or his products, then a violation of the 
Section 8(b)(4)(A) ban should be ‘found 
whether or not the union coterminously is 
seeking recognition or advantage directly 
from the employer being coerced.™ It is 


(Continued on page 665) 





47 See footnotes 5 and 6. 

“u8The influence of Sec. 303 of the Taft- 
Hartley Act, in repeating and making available 
damage actions for the Sec. 8(b)(4)(A) labor 
boycott violations herein discussed, should also 
be mentioned. Senator Taft considered Sec. 303 
“a tremendous deterrent’ (93 Congressional 
Record 5060 (May 9, 1947)). See International 
Longshoremen’s and Warehousemen’s Union v. 
Juneau Spruce Corporation, 20 LABOR CASES 
{ 66,704, 342 U. S. 237 (1952), in which the high 
Court affirmed a judgment of $750,000 in dam- 
ages against the union for picketing to force 
a company to assign loading operations to its 
members. For injunction against union inter- 
ference with a railroad company’s statutory 
duty to service customers, in action brought 
wholly apart from Taft-Hartley, see Southern 
Pacific Company v. Cannery Warehousemen, 27 
LABOR CASES { 69,068, 127 F. Supp. 703 (DC 
Ore., 1954). 

19 Except in circumstances noted in Metro- 
politan Federation, cited at footnote 23, where 
a primary employer farmed out his struck work 
to a secondary employer and sent his super- 
visors and others over to direct operations at the 
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secondary employer’s premises. In this case, 
picketing of the secondary employer's premises 
was permitted. Cf. Business Machine & Office 
Appliance Mechanics, Local 459, 111 NLRB, No. 
57 (1955); Truck Drivers & Helpers Local Union 
No. 728, 111 NLRB, No. 68 (1955). 

120 See the discussion in Sherman, ‘‘Primary 
Strikes and Secondary Boycotts,’’ 5 Labor Law 
Journal 241, 243-244, 248 (April, 1954). 

21 The Board’s apparent agreement in princi- 
ple with this position will be found in the 
Los Angeles Building case, cited at footnote 10. 
This is not to say that there will not be par- 
ticular circumstances where a balancing of the 
interests would, in justice, require a different 
outcome. Such an appropriate case is Metro- 
politan Federation, cited at footnote 23. Where 
the union is engaged in legitimate, direct ac- 
tion as well as in an 8(b)(4)(A) violation, the 
legitimate action may be allowed to continue 
while the violation is halted through properly 
definitive injunctive relief. See, for example, 
Park and Tilford Import Corporation v. Team- 
sters, 10 LABOR CASES { 62,963, 27 Cal. (2d) 
599, 165 Pac. (2d) 891 (1946). 
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Decisions of Courts and 
Administrative Agencies 








HEN a state court invades the exclu- 
sive jurisdiction of the National Labor 
Relations Board by enjoining peaceful picket- 
ing of an interstate enterprise, how can the 
union get relief from the unlawful injurction? 


One way is by direct appeal through state 
channels and then to the United States 
Supreme Court. This was done in Garner 
v. Teamsters, 24 LaBor Cases {[ 68,020 (1953) 


Another way has been tried—unsuccess- 
fully. In Amalgamated Clothing Workers v. 
Richman Brothers, 27 Lasor Cases { 69,080 
(1955), the United States Supreme Court 
held that federal courts were powerless to 
entertain collateral attacks on state court 
injunctions at the request of private parties, 
even though the injunctions were temporary 
and, therefore, unappealable. 


A new way for unions to get out from 
under such injunctions was discovered in 
a recent case—Amalgamated Meat Cutters v. 
Johnson, 28 Lapor CAses {69,374 (Kan., 
1955). A Kansas trial court, unaware that 
proceedings were pending before the NLRB, 
issued a temporary restraining order against 
peaceful picketing. The order was unappeal- 
able. The union pointed out to the court 
that the dispute was within the exclusive 
jurisdiction of the NLRB and that the Board’s 
jurisdiction had been invoked. After learn- 
ing this, the court twice extended the re- 
straining order. 


The union then sought a novel remedy. 
It asked the Kansas Supreme Court for a 
writ of mandamus to compel the trial court 
to dissolve the injunction. It was held that, 
under the circumstances, the union had the 
right to bring the mandamus action and was 
entitled to a writ directing the lower court 
to dissolve the restraining order. 


It appears likely that similarly restrained 
unions will seek relief in the same manner 
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in the future, because of the relative speed 
it affords. It should be pointed out that the 
success of the remedy depends entirely on 
the attitude of the state court of last resort. 
If the writ had been denied, the union would 
have had to return to the laborious wait 
for an opportunity to appeal, through state 
channels, to the United States Supreme Court. 


Richman aftermath.—The snail’s pace of 
waiting to get relief through state channels 
can be illustrated by what happened in the 
Richman dispute. The case arose in 1952. 
Early in 1953, a restraining order against 
peaceful picketing was granted. The union’s 
collateral attack on the order culminated in 
failure in the above-cited Supreme Court 
case. On June 27, 1955, the Ohio trial court 
which issued the restraining order was pre- 
vailed upon to withdraw it. It did so on 
the ground that the jurisdiction of the NLRB 
to decide the dispute was exclusive. The 
court justifiably explained that it did not 
have the benefit of Garner and many later 
cases clarifying the law at the time its 
original order was issued. : 


Tenth Circuit position Another new case 
deals with the problem. The United States 
Court of Appeals for the Tenth Circuit re- 
cently decided that a federal court can stay 
enforcement of a state court injunction against 
peaceful interstate picketing at the request 
of a private party. It distinguished the gen- 
eral rule to the contrary in Retail Clerks 
Local 1564 v. Your Food Stores, 28 LaABor 
Cases J 69,415, decided August 4, 1955. 


The unusual sequence of events in the 
case was as follows: 


A New Mexico court issued a temporary 
restraining order against picketing. On re- 
moval to a federal court, the order was dis- 
solved because the NLRB’s jurisdiction to 
decide the dispute was exclusive. The NLRB 
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then refused to take the case because the 
volume of business done by the employer 
did not meet its jurisdictional standards. 


The employer next obtained another state 
court injunction, on the ground that the 
picketing was a common law trespass. The 
union again went to the federal district 
court, asking that the state court injunction 
be stayed. Relief was denied (27 Lasor 
Cases J 68,867). 


The union appealed to the Tenth Circuit 
and won a reversal. The court said that the 
original federal court decision had settled 
the issues involved and that the employer’s 
only lawful recourse against it was an 
appeal. Since no appeal had been taken, 
instituting the second state court suit was 
improper. The second federal court could 
and should have granted the union’s request 
to stay the state court injunction, under the 
circumstances. 


The Tenth Circuit also had something 
interesting to say about the “no-man’s land” 
in labor relations. The employer contended 
that when the NLRB refused to take the 
case, the state court was revested with juris- 
diction. The court made the following reply: 


“Amended Section 10a of the Act specifi- 
cally provides what this Court deems to be 
the only way state authorities can be vested 
with authority now within the exclusive 
purview of the Act.. Unless and until there 
is an express ceding .of jurisdiction to a 
proper state agency exclusive jurisdiction 
remains in the federal agency. For sake of 
order such must be true. Otherwise, an 
interminable problem of determining juris- 
diction would exist, throwing needless con- 
fusion into an area clearly preempted by 
Congress.” 


Union Cannot Look 
at Company Books 


An employer does not commit an unfair 
labor practice when he refuses to permit 
examination of his books by a union in 
order to substantiate a claim of inability to 
pay a demanded wage increase. The reason: 
Data concerning dividends, manufacturing 
costs and the general financial condition of 
the employer are “altogether in the prov- 
ince of management,” and not a proper 
subject of collective bargaining. This hold- 
ing by the United States Court of Appeals 
for the Fourth Circuit overturns the Na- 
tional Labor Relations Board’s doctrine. 
The case: NLRB v. Truitt Manufacturing 
Company, 28 Lasor Cases { 69,401. 
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The union in the dispute demanded a ten- 
cent hourly wage boost. The company 
offered 214 cents, said it could not afford 
ten cents, contended it was paying wages 
as high or higher than competitors and that 
it had lost contracts to lower bidders be- 
cause of bids based on the wages it was 
paying. The union then asked to have a 
certified public accountant examine the 
company’s books, records and financial data 
“to ascertain or substantiate the Company’s 
position or claim of being unable to meet 
the Union’s proposal.” 


When the request was refused, the union 
filed refusal-to-bargain charges with the 
NLRB. The trial examiner ruled: “An 
employer cannot refuse a demanded wage 
increase on the grounds that such increase 
would put him out of a competitive position, 
even though he were paying the prevailing 
area wage scale, unless he factually docu- 
ments this conclusion.” 


The Board rejected this finding and made 
the following rule: “When an employer 
seeks to justify the refusal of a wage in- 
crease upon an economic basis . .. good 
faith bargaining under the Act requires that 
upon request the employer attempt to sub- 
stantiate its economic position by reason- 
able proof.” Since the employer had not 
met this test, it was found guilty of refusal 
to bargain in good faith—an unfair labor 
practice. 


The Fourth Circuit disagreed with both 
the trial examiner and the Board. The 
Board’s order was set aside. The court 
said: “We do not think that merely because 
the company has objected to a proposed 
wage rate on the ground that it cannot 
afford to pay it, good faith bargaining re- 
quires it to open up its books to the union 
in an effort to sustain the ground that it 
has taken. If such were held to be the law, 
demand for examination of books could be 
used as a club to force employers to agree 
to an unjustified wage rate rather than dis- 
close their financial condition with such 
confidential matters as manufacturing costs, 
which could conceivably be used to their 
great damage. To bargain in good faith 
does not mean that the bargainor must sub- 
stantiate by proof statements made by him 
in the course of the bargaining. It means 
merely that he bargain with a sincere desire 
to reach an agreement. There can be no 
question but that the company here was 
bargaining in that spirit.” 


The Fourth Circuit’s earlier decision in 
NLRB v. Whitin Machine Works, 27 Laxor 
CasEs { 68,862, 217 F. (2d) 593 (1954), was 
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distinguished. That case involved a refusal 
to furnish information as to wages paid 
employees. In Truitt, the company offered 
to give the union wage data, but refused in- 
formation on the general financial condition 
of the company. 


The decision of the Second Circuit in 
NLRB v. Yawman & Erbe Manufacturing 
Company, 19 Lapor Cases { 66,262, 187 F. 
(2d) 947 (1951), was distinguished on the 
same ground. 


To the extent that another Second Cir- 
cuit opinion—NLRB v, Jacobs Manufactur- 
ing Company, 21 Lasor Cases {[ 66,949, 196 
F. (2d) 680 (1952)—conflicted with Truitt, 
the Fourth Circuit expressed disagreement 
with it. 


Michigan Strike-Vote Law 
Yields to Taft-Hartley 


Michigan’s Labor Relations Act provides 
that a strike against a public utility is un- 
lawful unless preceded by a cooling-off 
period. During this period a special fact- 
finding commission investigates the dispute 
and makes recommendations to resolve it. 
If still unsettled, the strike issue is put to 
a vote among the affected employees. A 
strike may not be lawfully called unless a 
majority of those voting approve. 


Can the state constitutionally apply these 
measures to a public utility subject to the 
provisions of the Taft-Hartley Act? No, 
the Attorney General of Michigan ruled 
August 4 in Opinion No. 2,230. Reason: 
Federal law pre-empts the field of peaceful 
strike regulation. 


In 1950, the United States Supreme Court 
voided the Michigan strike-vote statute as 
applied to a peaceful strike for higher wages 
in an interstate manufacturing industry, in 
UAW v. O’Brien, 18 Lasor Cases { 65,761, 
330 U. S. 454. A Wisconsin compulsory 
arbitration law applicable to public utilities 
was held repugnant to Taft-Hartley by the 
Court in 1951, in Amalgamated SERMCE v. 
WERB, 19 Lasor Cases § 66,193, 340 U. S. 
383. 


Distinguishing these cases, a former 
Michigan Attorney General ruled in 1952 
that a strike vote should be held in a public 
utility dispute. 

The present attorney general reversed 
that position. The new opinion points out 
that “the trend of recent United States Su- 
preme Court decisions dealing with the 
problem of the interplay between state and 
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federal jurisdiction touching labor relations 
indicates no substantial deviation from or 
modification of the so-called doctrine of 
congressional pre-emption of the field.” 


The opinion was given at the request of 
Chairman George E. Bowles of the Michigan 
Labor Mediation Board. The board is 
charged with the responsibility of conduct- 
ing strike votes under Michigan law. The 
opinion emphasizes that it applies only to 
disputes involving public utilities subject to 
the provisions of Taft-Hartley. 


The Michigan board decided for the first 
time on July 7, 1955, to conduct a strike 
vote among employees of an interstate auto- 
mobile dealer over whom the National 
Labor Relations Board had refused to take 
jurisdiction because its jurisdictional stand- 
ards were not met. (See 6 Lasor Law 
JournaL 602-604 (August, 1955).) 


Does the opinion of the attorney general 
cast doubt upon the validity of that decision? 


Election Propaganda 


The purpose of a representation election 
is to determine whether a particular group 
of employees wishes to be represented by a 
union for collective bargaining purposes 
and, if so, by which union. The National 
Labor Relations Board conducted 1,459 
such elections in the first half of 1955. 


The results of many elections are con- 
tested. At times the NLRB sets the elec- 
tion aside and orders a new one. More 
often, the result is permitted to stand. 


Quite naturally, there are heated cam- 
paigns before representation elections, just 
as there are in elections of public officials. 
Americans are resigned to the fact that 
much hot air is usually expelled by both 
sides in such contests. 


When campaign tactics get so out of 
hand that employees cannot express their 
free choice in voting, the Board voids the 


result. The basic policy, nevertheless, is 
that the Board will neither censor nor 
police campaign propaganda by the parties 
to an election in the absence of coercion. 


Drawing the line between what is coer- 
cive and what is not has not always been 
easy for the Board. As in its decisions on 
other matters, it has been criticized fre- 
quently for calling its shots so as to dis- 
please certain interests. 


Criticism of its campaign-propaganda 
doctrine in the August 15 issue of Forbes, 
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a venerable business and finance magazine, 
is of special interest. The writer expressed 
shock at the following statement by the 
Board in a recent decision: 


“Exaggerations, inaccuracies, partial truths, 
name-calling, and falsehoods, while not 


condoned, may be excused as legitimate 
propaganda, provided they are not so mis- 
leading as to prevent the exercise of a free 
choice by employees in the election of their 
bargaining representative.” 


The logic of this “weird observation,” 
said Forbes, “challenges anyone’s credulity.” 
It added: “It puts the stamp of approval of 
a government agency on the Hitlerian tech- 


>” 


nique of ‘the big lie’. 


The item also cited the following New 
York Times headline on a story about the 
case involved: “NLRB Condones Lies, 
But, Please, Little Ones.” The comment 
concluded with a demand that Congress 
investigate the NLRB. 


The JouRNAL investigated, and found 
little cause for alarm after examining the 
Board’s statement in context. 


Insofar as the Times item is concerned, 
the quoted headline’s humorous tenor was 
not followed in the story beneath it. Also, 
the headline patently contradicts the quota- 
tion from the Board decision: The Times 
said, “NLRB Condones Lies”; the Board 
said, “falsehoods . . . not condoned.” 


The case which gave rise to the matter 
was Gummed Products Company, 5 CCH 
Laspor LAw Reports (4th Ed.) § 52,972, 112 
NLRB, No. 141, decided June 8, 1955. A 
week before the election, the union in the 
case distributed a handbill in which the 
hourly wage rates of three other companies 
where it was bargaining agent were pub- 
lished. The handbill invited the employees 
to compare their rates with those of the 
other companies. The employer learned 
that the actual rates paid by the other com- 
panies were from six to 57 cents lower than 
the handbill stated. It said so in a letter 
to the employees. The union replied in a 
second handbill that the employer’s state- 
ment was false. It said that the lower rates 
had been in effect before a new contract 
was signed, but that the presently effective 
rates were those stated in the first handbill. 


The union won the election 61 to 56. 
The employer protested to the Board that 
the union handbills lied about the wage 
rates at the other companies. The Board 
agreed when it learned that there had been 
no new contract, as one handbill had stated. 


Labor Relations 


The election was set aside and a new 
one was ordered. In explaining its decision, 
the Board made the statement which in- 
spired the Times headline writer and 
shocked the Forbes man. In effect, the 
Board merely said that while a certain 
amount of campaign shenanigans was to be 
expected, but not condoned, falsehoods which 
might affect the outcome of an election 
would not be tolerated. 


The Board’s statement was quoted from 
an earlier case which had the same resuit— 
United Aircraft Corporation, 103 NLRB 102, 
decided February 27, 1953. In United, two 
unions were vying for recognition. Two 
days before the election, one union circu- 
lated copies of a telegram, ostensibly from 
the president of the international of the 
other union, praising the rival local and 
deprecating his own. The telegram turned 
out to be a hoax. 


victory of the offending 
The Board said: 


The election 
union was set aside. 


“Although the Board has _ traditionally 
declared its intention not to censor or police 
preelection propaganda by parties to elec- 
tions, it has imposed some limits on free 
campaigning which, when transgressed, re- 
quire corrective action. Thus, exaggerations, 
inaccuracies, partial truths, name-calling, 
and falsehoods, while not condoned, may be 
excused as legitimate propaganda, provided 
they are not ‘so misleading’ as to prevent 
the exercise of a free choice by employees 
in the selection of their bargaining repre- 
sentative. 


“We are amply satisfied that the instant 
case . . . requires invocation of the Board’s 
corrective authority.” 


Board’s choice of words.—Neither the 
Times nor Forbes attacked the way in which 
the Board said what it did in its “exaggera- 
tions, etc.” dictum. Either or both of them 
might have fairly questioned the use of the 
expression “while not condoned, may be 
excused.” The dictionary lists “condone” 
and “excuse” as synonyms. In the context 
of the whole opinion, it is reasonably clear 
that the Board meant “while not approved, 
may be forgiven,” or “while not endorsed, 
may be vverlooked.” 


Despite this faulty choice of language, 
the Board was unmistakably condemning, 
not encouraging, campaign lies in the 
Gummed Products and United cases. 

At the top of the page in Forbes contain- 
ing the NLRB item, the following quota- 
tion appears: “With all thy getting, get 
understanding.” 
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$1 FLSA Wage Approved 


The minimum hourly pay rate under thé 
Fair Labor Standards Act will be increased 
from 75 cents to $1 on March 1, 1956. This 
was the principal provision in the Fair 
Labor Standards Act Amendments of 1955, 
signed into law by President Eisenhower on 
August 12. 

Other features of the new law: 

The Secretary of Labor is required to give 
Congress yearly reports evaluating the ef- 
fect of the minimum wage. He is directed 
to take into consideration the cost of living, 
productivity, the ability of employers to 
absorb increases and “such other factors as 
he may deem pertinent.” 


Establishment of subminimum rates for 
workers in Puerto Rico and the Virgin 
Islands has been accelerated, effective im- 
mediately. Recommendations of industry 
committees will go into effect 15 days after 
publication in the Federal Register. Processing 
of recommendations by the Wage-Hour 
Administrator has been eliminated. Per- 
sons objecting to wage orders have 60 days 
after their entry to obtain a review in a 
United States Court of Appeals. 


Who won?—Adoption of the $1 minimum 
represents a “victory” for middle-of-the- 
road interests. Organized labor had strongly 
recommended $1.25; the Administration had 
demanded 90 cents; some employer organiza- 
tions had insisted that no change in the 
75-cent rate be adopted. 


Both organized labor and the Administra- 
tion had asked Congress to increase FLSA 
coverage, but the latter did not introduce 
a bill containing specific recommendations. 
The new law does not deal with the sub- 
ject of coverage. The statute remains un- 
changed in this respect. 
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Propose Wage Minimums 
for Soft Coal Industry 


Hourly rates of $1.40 to $2.346 have been 
proposed by the Secretary of Labor for the 
soft coal industry. The determination is 
the first ever issued for the industry by the 
Secretary, who acted under the Walsh- 
Healey Public Contracts Act. The law per- 
mits him to fix minimum pay for workers 
on government supply contracts. 


The statute directs that such rates be 
based upon those prevailing in the “locality.” 
An interesting feature of the new recom- 
mendations is that they are based upon 22 
geographical areas known as_ production 
districts. In most previous determinations 
the entire United States has been considered 
a single “locality.” This practice has been 
attacked in the courts as contrary to the statute. 


The proposed rates do not vary as much 
as the extremes indicate. A rate of $2.245 
an hour applies to nine districts in which 
four fifths of the nation’s coal is produced. 


The soft coal industry employs more than 
200,000 production workers. Their total 1954 
production was about 400 million tons, and 
1955 production is up. Government pur- 
chases in 1954 were in excess of 13 million 
tons, three fourths of which was for TVA. 


The proposed rates are for day workers. 
For tonnage workers, a majority in a mine 
must earn the minimum rate applicable, and 
the average earnings must be in excess ol 
the minimum for the determination’s re- 
quirements to be fulfilled. 


Representatives of both management and 
labor requested the Secretary to issue the 
soft coal determination. Public hearings 
were held during February. Interested 
parties were given 30 days (from August 6) to 
submit exceptions to the proposed decision. 
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‘‘Basic’’ Rate Overtime Pay 
Computation Guide Issued 


Regulations entitled “Authorization of 
Established Basic Rates for Computing 
Overtime Pay” have been issued by the 
Wage and Hour and Public Contracts 
Divisions of the United States Department 
of Labor. The new regulations, effective 
September 5, provide a guide for employers 
on use of a “basic” instead of the “regular” 
rate for figuring overtime pay under the 
Fair Labor Standards Act and the Walsh- 
Healey Public Contracts Act. 


The amount paid under either rate is 
about the same, but use of the basic rate 
offers the advantage of simpler payroll 
calculations. For example, the average 
hourly earnings each day or average semi- 
monthly pay can be used to compute over- 
time pay. Recomputation of past pay where 
future bonuses are concerned can be avoided 
by using the basic rate. 


The employee must approve this method 
of figuring his overtime pay before he 
actually does the work. 

Basic rates which meet the tests laid 


down in the regulations need no special 
approval. The procedure to be followed 


to get other types of basic rates approved 
is outlined in the regulations. 


In addition, under a proposed revision 
of the record-keeping regulations, employers 
will have to keep records of the terms of 
basic-rate agreements. 


Methods of computation of overtime pay 
on the basic rates for piece workers, hourly 
rated employees and salaried employees 
are the same as those used to compute it at 
the regular rate. Some examples in the 
regulations: 


“Under an employment agreement the 
basic rate to be used in computing overtime 
compensation for a piece worker for hours 
of work in excess of 8 in each day is the 
employee’s average hourly earnings for all 
work performed during that day. The 
employee is entitled to one-half the basic 
rate for each daily overtime hour in addition 
to the total piece work earnings for the day. 


“An employee’s basic rate is his monthly 
salary divided by the number of regular 
hours of work in the month. If the salary 
is intended to cover straight-time compen- 
sation for a 40 hour week he would be en- 
titled to overtime for every hour after 40 
computed on the basis of one and one-half 
times the established basic rate, in addition 
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to his monthly salary. If the salary is in- 
tended to cover a workweek shorter than 
40 hours, such as 35 hours, he would be 
entitled to additional straight-time at the 
basic rate for the hours between 35 and 40 
and also to overtime at one and one-half 
times that rate for all hours worked in 
excess of 40 in a week.” 

(The full text of the regulations ap- 
pears at 3 CCH Lasor Law Reports (4th 
Ed.) J 23,310.) 


Company-Hospital Workers 
Not Covered by FLSA 


Employees of a company-owned hospital 
are not covered by the Fair Labor Standards 
Act, the Tenth Circuit decided recently, in 
a case of first impression.—J/uarez v. Ken- 
necott Copper Corporation, 28 Lapor CASES 
1 69,408. 


The hospital was operated by a copper 
mining company. 


It was clear that the workers, who were 
paid less than the minimum prescribed by 
the act, were not directly engaged in com- 
merce or in work for the production, proc- 
essing or sale of goods in commerce. The 
claimants contended that their work was 
so closely related to the production of goods 
for ‘commerce and so essential to such pro- 
duction as to place them in a “closely re- 
lated process or occupation directly essential 
to the production” of goods for commerce. 


The court noted that the company restau- 
rant cases cited in support of the claimants’ 
position had been decided prior to the amend- 
ment of the statute in 1949. That amend- 
ment deleted the word “necessary” from the 
law and added the words “in any closely 
related process,” in the definition of the 
word “produced” in Section 3(j). As 
amended, the section said that “for the 
purposes of this Act an employee shall be 
deemed to have been engaged in the pro- 
duction of goods if such employee was em- 
ployed in any . manner working 
on such goods, or in any closely related 
process or occupation directly essential to 
the production thereof, in any State.” 
(Italics supplied.) 


In enacting this amendment, the court 
said, Congress meant to restrict coverage 
of nonproduction employees. Even before 
the amendment, the workers would not 
have been covered, the court added, since 
there was no “pressing need” for the hospital 
in order for the company to carry on its 
operations in commerce. 
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Developments 








FEDERAL COURT in Rhode Island 

recently ruled that it had no authority 
under Section 301 of the Taft-Hartley Act 
to compel arbitration under a collective bar- 
gaining agreement.—Newspaper Guild: of 
Pawtucket v. Times Publishing Company, 28 
Lapor Cases § 69,422. The court relied on 
the United States Supreme Court decision 
in Association of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
27 Lapor CAsEs § 69,063. 


The case is noteworthy because it is the 
first to interpret the Westinghouse decision 
as inhibiting equity jurisdiction under Sec- 
tion 301. It disagrees with an earlier case 
in the same circuit (the First Circuit)— 
United Textile Workers v. Goodall-Sanford, 
Inc., 28 Lapor Cases { 69,259 (DC Me., 1955) 
—in which it was held that Section 301 gave 
the court jurisdiction to grant specific per- 
formance of a promise to arbitrate. The 
federal court in Maine also had Westing- 
house before it, but it held that the case was 
not in point. (See 6 LasBor Law JourNAL 
517 (August, 1955).) 

Two factors in the Pawtucket case are in- 
teresting. First, it did not mention the 
Goodall-Sanford decision. Second, and more 
important, it refused jurisdiction of its own 
volition. Neither of the parties had sug- 
gested that the court was powerless to 
specifically enforce the award. 

The Westinghouse case was a suit at law 
for damages. Pawtucket was an action in 
equity for specific enforcement of a contract. 
Even so, there is language in the Westing- 
house case to support the reasoning of Paw- 
tucket. The court in Rhode Island said that 
its power to enforce the arbitration agree- 
ment had to be derived from a statute. The 
Supreme Court said in Westinghouse that 
Section 301 was merely a procedural provi- 
sion conferring upon labor organizations the 
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status of legal persons enabling them to sue 
or be sued for contract breaches. 


The United States Court of Appeals for 
the First Circuit may have to decide whether 
the court in Maine or in Rhode Island is 
right. And the matter will not end there. 
Whatever the First Circuit decides, a con- 
trary holding may arise in another circuit. 
That would put the matter back in the lap 
of the Supreme Court for clarification of its 
Westinghouse interpretation of Section 301. 


Managerial Prerogative 

To what extent may an arbitrator call 
into contest the prerogative of management 
to discipline employees for violation of 
plant rules? The answer of one well-known 
arbitrator, Whitley P. McCoy, is as follows: 


“If management acts in good faith upon 
a fair investigation and fixes a penalty not 
inconsistent with that imposed in other like 
cases, an arbitrator should not disturb it 

The only circumstances under which 
a penalty imposed by management can be 
rightfully set aside by an arbitrator are 
those where discrimination, unfairness, or 
capricious and arbitrary action are proved 
—in other words, where there has been an 
abuse of discretion.” 


That statement would indicate that the 
burden of proof is upon those questioning 
the action of management to show that the 
penalty was not justified. Not all arbitrators 
agree, according to a statement in a recent 
award by Professor Maurice H. Merrill ot 
the University of Oklahoma.—American Zinc 
Company of Illinois and United Steelworkers 
of America, Local Union No. 4289, CIO, 
FMCS No. 55A/1048, decided July 16, 1955. 


The incident which led to the dispute 
began when a leadman accidentally touched 
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a member of his crew with a tool. No in- 
jury resulted but the worker told the lead- 
man in forceful words to be more careful. 
The leadman retorted angrily using vile 
language and challenging the worker to 
fight. (Fighting was a violation of plant 
rules for which the penalty was discharge.) 
No blows were struck. 


The worker reported the incident to 
management. The leadman was assessed 
a penalty of two weeks suspension (12 
working days, later reduced to five days). 
The letter of suspension accused the lead- 
man of (1) carelessness and unsafe work 
practices and (2) provoking a fellow worker 
with abusive language in anger and chal- 
lenging him to fight. It added: “This will 
also serve as a final warning that any future 
offense of this nature will result in imme- 
diate discharge.” The leadman filed a griev- 
ance which, in due course, arrived at 
arbitration. 


Arbitrator Merrill first dealt with the 
question of his power. He said: “I have 
been concerned with the scope of my func- 
tions, particularly with the question of 


whether I am to exercise my own independ- 
ent judgment on the record, or whether I 
am limited to determining whether manage- 
ment, on the evidence before it, reasonably 


could have acted as it did, or, put in another 
way, whether management’s determination 
has substantial support in the evidence.” 


His research led him to the following 
findings: “There seems general agreement 
that, in discharge cases, the severity of the 
penalty, its effect upon reputation and the 
difficulty which it may impose on securing 
other employment require that the employer 
be subjected to the burden of establishing 
the facts constituting misconduct by clear 
proof. Some even place upon him the burden 
required of the prosecution in criminal cases, 
proof beyond a reasonable doubt. ... There 
is a statement placing the burden of proof 
upon the employer in all disciplinary cases 
... but I have not found an instance re- 
ported in which noncompliance with such 
a burden seems to have been the ground 
of decision. On the other hand, it has been 
held that, when the penalty is suspension only, 
the burden of proof is upon the Union to 
show that the grievant was not an offender. 
.. . Apparently, there is no clear crystal- 
lization of professional opinion upon this 
point. It seems to me somewhat whimsical 
to have different rules applicable to the 
same issue, depending entirely on the type 
of penalty assessed. Of course, the 
interpretation of the contract, as to what 
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constitutes proper and just cause for disci- 
pline, is a matter for the arbitrator. 
Once it has been determined that the griev- 
ant has acted so as to be subject to disci- 
pline, the clear weight of opinion is well 
stated in the words of Whitley P. McCoy 
[quoted above].” 


The award found that management was 
within its rights in suspending the leadman, 
and the punishment was approved. “As to 
the extent of the penalty assessed, even 
without the principle which admonishes 
arbitrators to be cautious in superseding the 
discretion of management on this point, I 
would not be inclined to disturb the man- 
agerial decision. .. . The penalty needs to 
be such as will impress upon everyone the 
necessity of taking to heart the task of 
ruling his temper.” 


The decision was reached despite the 
fact that the charge of carelessness and 
unsafe work practices was found to be 
unsupported by the evidence. The angry 
and abusive language and the challenge to 
fight were enough, it was held, to justify 
the warning that repetition of the offense 
would lead to discharge. 


Abuse of the managerial prerogative.— 
The collective bargaining agreement in the 
case contained the following article: 


“Subject to ... all other provisions of 
this agreement . . . nothing in this agree- 
ment is intended, nor shall be construed, 
as denying or in any manner limiting the 
right of the Company to control and super- 
vise all operations and direct all working 
forces including: the right to... discharge 
for proper and just cause, suspend, disci- 
pline . . . employees . . . to establish rea- 
sonable rules for the operation of the plant 
and to maintain discipline among its em- 
ployees ... . It is agreed that these 
enumerations of Management’s rights shall 
not be deemed to exclude other preexisting 
rights not enumerated, and decisions on 
matters not specifically covered in this 
agreement shall rest with the Company; 
provided that in the exercise of these func- 
tions the Management shall comply with 
the provisions of this agreement, and, pro- 
vided further, that the provisions of this 
article shall not be used by the Company 
for the purpose of discriminating against 
the Union or any of its members.” 


The clause dealing with discrimination 
was not violated by the company in this 
case, the arbitrator held. In an earlier case 
involving the same parties and the same 
contract, the clause caused the same arbi- 





trator to decide against the company. That 
case is discussed at 5 Lasor LAw JouRNAL 
578 (August, 1954). Arbitrator Merrill ruled 
that it was a violation of the contract pro- 
vision for the company to impose a penalty 
of discharge for “one more tardiness, of a 
type which hitherto had been treated solely 
as, at most, an excused absence.” Having 
condoned previous absences, the company 
had in effect established a “rule” which 
made the discharge one not “for proper 
and just cause.” 


In deciding the new case, Arbitrator 
Merrill distinguished the earlier one. 


Sore Back 


A truck driver with a persistently sore 
back was advised by his doctor to seek 
lighter work. After severa! unsuccessful 
days of looking for an easier job, he under- 
went an appendectomy. When he left the 
hospital, his back was well. He returned 
to his old job driving a truck for the same 
employer. 


Query: Does his seniority date from his 
original employment, or from his return to 
work? 

The following provision of the collective 
bargaining agreement was pertinent: 

“The accepted rules of seniority shall 
apply in lay-offs due to slack periods. The 
last man hired shall be the first man laid 
off, and in rehiring, the last man laid off 
shall be the first man rehired, and in no 
case shall any new help be hired until all 
persons laid off are reinstated if they are 
available.” 

Commissioner Morris Slavney of the 
Wisconsin Employment Relations Board 
was called upon to arbitrate the case. Be- 
cause the man had quit his empioyment 
under a “mistake of fact”—that the job 
caused the back ailment when it was actu- 
ally his appendix—because the _ seniority 
clause was “nebulous” and because the 
agreement contained no provision for sick 
leave, it was held that to deprive the worker 
of his presickness seniority would be “un- 
reasonable.” 


Production Standards 


In re Kohm, 28 Laxsor Cases § 69,216 
(1955), was a case in which the New York 
Supreme Court decided that an arbitrator 
has the power to decide the issue of whether 
or not a union contract which sets minimum 
standards of production gives the employer 
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the right to set higher standards. In de- 
ciding that issue, the court said, the arbi- 
trator merely determines the meaning of the 
contract, and disputes over the meaning of 
the contract were clearly arbitrable under 
the arbitration clause in the agreement. 


Arbitrator Rejects 
Engineers’ Findings 


The basic manning of black and white 
newspaper presses throughout the United 
States and Canada may remain unchanged 
for the present as the result of an award 
by Arbitrator Harold T. Dworet in a case 
involving negotiation of a collective bar- 
gaining agreement between a union and 
daily newspapers in Miami, Florida. In 
deciding against employer proposals to re- 
duce the basic manning, the arbitrator re- 
jected the findings of a group of industrial 
engineers as “not yet proved sufficiently 
conclusive.” He also noted that there had 
been only one change in the manning in 17 
years of bargaining between the parties. 


Negotiations between pressmen’s unions 
and the newspaper industry generally had 
been held up pending the decision in the 
case on July 25, the arbitrator said. 


Another significant feature of the award 
was the granting of a third week of vaca- 
tion to pressmen with ten years’ service. 


Union Constitution 


A contract which incorporates another 
contract containing an arbitration clause is 
an agreement to arbitrate under New York 
law. But a contract which merely states 
that it is to be governed by a union consti- 
tution which provides for arbitration is not, 
according to the New York Supreme Court 
decision in Talent Representatives, Inc. v. 
Maxwell, 28 Lasor Cases { 69,229 (1955). 


In a breach-of-contract suit by a talent 
agency against a musician, the defendant 
moved to stay the action pending arbitra- 
tion. The contract did not provide for 
arbitration of disputes, but it did provide 
that the constitution of the American Feder- 
ation of Musicians should govern it. The 
constitution provided that disputes or claims 
arising out of contracts were to be arbitrated 
in the manner set out. The musician con- 
tended that the agency was required to 
arbitrate. 


The court disagreed. It found that the 
case was unlike one in which the contract 
incorporated another contract containing an 
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arbitration agreement, but admitted that “it 
is not always easy to distinguish between 
these situations.” 

The court concluded that “the situation 
here presented does not call for arbitration.” 


Employer Must Pay 


A recent arbitration case wended its way 
through several state courts and a federal 
court before it was finally settled. 


When a Pennsylvania employer resisted 
arbitration as provided for in a collective 
bargaining agreement, the union obtained an 
order requiring arbitration. A Pennsylvania 
superior court affirmed, and the state su- 
preme court denied review. 

The dispute was arbitrated. The award 
directed the employer to pay the union 
$45,169.81. Payment was refused. 

The union then went to a federal district 
court in Pennsylvania and obtained con- 
firmation of the award and judgment for 
the amount fixed by the arbitrators. The 
federal court based its decree on the United 
States Arbitration Act.—Philadelphia Dress 
Joint Board v. Rosinsky, 28 LaBor CASES 
{ 69,404. 





Truth Not Wanted 


Resolution of issues of fact usually has 
as its objective the discovery of truth. But 
this is not always so, as a recent court 
decision indicates. 


In a grievance submitted to arbitration at 
Pennsylvania common law, the employer 
and union stipulated a set of hypothetical 
facts. The arbitrators allegedly went out- 
side the stipulation to base their award upon 
the actual facts. Because of this, the em- 
ployer attacked the validity of the award in 
a Pennsylvania Court of Common Pleas. 


The common law rule in Pennsylvania is 
that an arbitration award, made under an 
agreement that the award was to be final 
and binding, is not appealable to any court. 


Held: The court had jurisdiction to hear 
the petition to vacate the award. Reason: 
The award may have been outside the scope 
of the submission and, therefore, within an 
exception to the general rule that no appeal 
from it would lie.—Firestone Tire and Rubber 
Company v. Local Union No. 336, 28 LAxBor 
Cases § 69,412. 
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Board’s reasoning by refusing to review a 
circuit court decision which enforced the 
Board’s order holding a bottling company 
subject to the act,“ and by refusing to 
review circuit court of appeals’ decisions 
holding that the Board had jurisdiction of 
unfair practice proceedings involving a laun- 
dry and a dry cleaning establishment to 
which supplies valued at $12,000 were shipped 
from outside of the state,“* and an undertak- 
ing and mortuary enterprise which trans- 
acted interstate business. 


The data revealed in this survey of the 
older Board’s decisions justify the general- 
ization that it assumed that the statute 
would be effectuated by asserting jurisdic- 
tion over numerous small enterprises be- 
cause the operations of these firms had a 
substantial effect upon interstate commerce, 
and that labor disputes in these firms would 
materially affect the movement of goods in 
interstate commerce. Therefore, in this area of 


coverage it interpreted the provisions of the 
act quite liberally, Obviously, this Board 
attempted to establish the philosophy that 
workers should be granted the protection 
available to them in the amendments to 
the National Labor Relations Act. The 
Board accepted literally the basic assump- 
tions in the amendments that unionism and 
collective bargaining should be protected 
and perpetuated because the equalization of 
bargaining relations would assure employees 
an equitable share of the values produced 
in Our economic institutions. This would 
result in greater purchasing power and a 
higher state of morale in industry. These 
factors would increase production and as- 
sure the safe flow of commerce. The survey 
also clearly reveals that the various circuit 
courts and the United States Supreme Court, 
in the main, accepted this Board’s basic 
philosophy relative to its power to assert 


jurisdiction. [The End] 





5 American Bottling Company v. NLRB, 346 
U.S. 921 (1954). 
16 Stoller v. NLRB, 347 U. S.. 919 (1954). 
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17 Forest Lawn Memorial-Park Association, 
Inc. v. NLRB, 347 U. S. 915 (1954); Pierce 
Brothers v. NLRB, 347 U. S. 915 (1954). 
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CURRENT LITERATURE 


in the Labor Field 





Research in Communicating 


Some Dimensions of Company-Union Down- 
ward Communication. William H. Keown. 
Bureau of Business Research and Service, 
404 Sterling Hall, University of Wisconsin, 
Madison 6, Wisconsin. 1955. 143 pages. $1.15. 


Three reasons have impelled the Bureau 
of Business Research and Service to pub- 
lish this monograph: The subject is of 
importance and interest to business leaders, 
the research it reports is unique, and the 
conclusions may be applicable beyond the 
company and union which were studied. 


The conclusions may be summarized as 
follows: 


(1) There is need for improving the fore- 
man aS a communicator; (2) employees 
prefer printed materials as a source of 
information (even though only one of the 
written communications tested could: be read 
with ease by 60 per cent of the employees); 
and (3) despite management’s effort to in- 
form all personnel, the employees’ appetite 
for knowledge about the company and their 
relation to it has not been satiated. 


The NAM's GAW Plan 


Toward Steadier Work and Pay. National 
Association of Manufacturers, 2 East 48th 
Street, New York 17, New York. 1955. 
24 pages. 50¢ (25¢ per copy to NAM 
members). 

This booklet provides suggestions for 
stabilizing employment outside of the union- 
sponsored guaranteed annual wage or un- 
employment supplemental benefit plans. The 
booklet’s theme is that in our high degree 
of industrialization, security of large num- 
bers of people depends upon the stability 
and continuity of production of the com- 
panies for which they work. Many companies 
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likewise are dependent upon larger com- 
panies which purchase most or all of their 
products. Even the largest corporations are 
subject to the whims of consumer choice as 
well as to fluctuations of nation-wide or world- 
wide business cycles. And, of course, only a 
profitable business can offer steady work. 


Profile of an Executive 


The Big Business Executive. Mabel New- 
comer. Columbia University Press, 2960 
Broadway, New York 27, New York. 1955. 
164 pages. $4. 


This book seeks to answer the question: 
Who is, who can be and who should be 
the big business executive of today? Answers 
to this question were sought by analyzing 
the background of the chief executives of a 
large number of our corporations. Statis- 
tically, the book tabulates executives by 
nationality, religion, politics, father’s occu- 
pation, family income, education, early busi- 
ness career, incentives, promotion and, transfer, 
professionalization of qualifications, age, 
tenure and retirement. 


The typical executive of 1950 is a native 
American, the son of a small, independent 
businessman. His family’s income was 
moderate, and such jobs as he pursued 
during his boyhood were for extra spending 
money rather than to help support the 
family. His parents managed to put him 
through college, with such contributions as 
he himself made to his own expenses through 
part-time employment, mostly in summer. 
Upon graduation he obtained a full-time 
job, with no assistance from his family. 
Thenceforward he was on his own. While 
still relatively young and inexperienced, he 
obtained a minor position with the corpora- 
tion that he eventually headed, and he 
gradually worked up, through operations 
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or production, to a vice presidency, from 
which he was promoted to the presidency 
at the age of 52. Although he has had 
specialized professional training, he has 
never practiced independently, nor has he 
at any time run a business of his own as 
his father did. He is a business adminis- 
trator—a bureaucrat—with little job ex- 
perience outside of his own corporation. 
His investments in “his” company are 
nominal, in terms of potential control—less 
than 0.1 per cent of the total stock out- 
standing. He is a Republican in politics; he 
attends the Episcopalian Church, if he 
attends church at all; and he served the 
federal government in an advisory capacity 
during the war. He was, in 1950, 61 years 
of age, and he will probably be 70 when 
he retires. 
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Revamping Federal Empioyers’ Liability 
Act . . . Legislation to promote safety and 
provide recovery for railroad injuries has 
been passed piecemeal over a period of 60 
years. During this time, Congress has 
dealt with the subject reluctantly, and only 
at the insistent urging of the public and 
the President. These acts, as amended, 
have substantially succeeded in their dual 
purposes, namely, the promotion of safety 
and the transferral of the burden of the 
employer’s negligent operations from the 
injured employee and society to the in- 
dustry, which absorbs it as a legitimate cost 
of doing business. Experience has, how- 
ever, indicated certain gaps and interstices 
in the scope of coverage of these acts, and 
inadequacies in the choice of forum and 
the right of action. Where a statutory 
phrase has for years provoked undue litiga- 
tion and thwarted the clear legislative in- 
tent, amendment is imperative. Discussion 
of the proposed amendments to the Fed- 


eral Employers’ Liability Act discloses the 
following motivations: (1) clarification to 
eliminate excessive litigation; (2) plugs to 
fill judicially created, artificial loopholes; 
(3) expansion of coverage to accord all 
persons similarly employed similar pro- 
tection; and (4) a grant of federal jurisdic- 
tion to enforce federal law. 

Both authors are members of the Penn- 
sylvania bar and Lois Forer is Deputy 
Attorney General of Pennsylvania.—Forer 
and Richter, “An Analysis of the Federal 
Employers’ Liability Act and Proposed 
Amendments Thereto,” Temple Law Quar- 
terly, Winter, 1955. 


Lawyer in Labor Relations Labor 
law until a generation ago was compara- 
tively simple. However, tit has become 
highly specialized and lawyers must spe- 
cialize with it. Familiarity with labor 
statutes and the agency case law is only 
part of the equipment of the lawyer who 
practices in the field of labor relations. A 
substantial part of the work of many labor 
lawyers consists of handling labor negotia- 
tions and labor arbitrations. The author 
believes that lawyers have scarcely pene- 
trated this field. However, the labor 
lawyer, as lawyers in all fields, in his prac- 
tice remains an officer of the court. He 
must be interested not only in seeing that 
his client gets justice, but also in seeing 
that the administration of the law does 
justice. He must be alert, therefore, to 
those loopholes in the law and those ad- 
ministrative practices that defeat the basic 
purpose of law and effect injustices. He 
must be alert to the appearance of emerg- 
ing new interests and use his influence 
through his associations to see that these 
new interests are adequately recognized 
and protected. 

The author is a professor of economics 
at Saint Louis University—Brown, “The Role 
of the Lawyer in Labor Relations,” Saint 
Louis University Law Journal, Fall, 1953. 
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believed the union’s legitimate right of col- 
lective bargaining and of concerted activity 
for mutual aid and protection under Section 
7 will be properly cared for, (1) if the right 
of concerted refusal to handle, work on or 
use another person’s goods or equipment 
is based on the reasonably argued grounds 
that such goods or equipment are unsafe 
and (2) if the full right of bargaining is 
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protected where reasonable arguments are 
available in favor of avoiding or limiting 
technological displacement during methods 
improvements. 

The final determination of these issues 
will strongly influence the use of Section 
8(b)(4) as a control over union make-work 


activities. [The End] 
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Meetings of Labor Men 


Northern Minnesota Industrial Relations 
Conference.—‘“‘Recent Developments in In- 
dustrial Relations” is the topie of this con- 
ference to be held in Duluth, Minnesota, 
on October 13-14. It is sponsored annually 
by the Industrial Relations Center of the 
University of Minnesota with the coopera- 
tion and participation of labor and manage- 
ment groups of Northern Minnesota. 
Address for information: Center for Con- 
tinuation Study, University of Minnesota, 
Minneapolis 14, Minnesota. 


Forty-third National Safety Congress and 
Exposition.—More than 12,000 persons are 
expected to hear some 600 program partici- 
pants at 200 sessions discuss the latest 
methods of saving life and limb by prevent- 
ing accidents, according to the National 
Safety Council’s announcement for this year’s 
congress to be held October 17-21 in Chicago. 


CIO Conventions.—September 1-4: Florida 
State IUC, Delano Hotel, Miami Beach, 
Florida (the dispute between Miami Beach 
hotels and the AFL does not invcive this 
hotel); September 9-10: Nebraska State 
IUC, Rome Hotel, Omaha, Nebraska; Sep- 
tember 19-22: Stone and Allied Products 
Workers, New Yorker Hotel, New York 
City; September 19-23: Lithographers Union, 
Sheraton-Plaza Hotel, Boston, Massachusetts ; 
September 22-24: Virginia State IUC, Rich- 
mond Hotel, Richmond, Virginia; Septem- 
ber 24-25: Oregon State IUC, Portland 
Women’s Club, Portland, Oregon. 


Kammholz Explains Views 


NLRB General Counsel discusses his job 
at ABA convention. 


Theophil C. Kammholz, General Counsel 
of the National Labor Relations Board, will 
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follow a policy of issuing unfair labor 
practice complaints liberally in borderline 
cases. He explained his position in an ad- 
dress to the Labor Law Section of the 
American Bar Association at the ABA 
convention in Philadelphia on August 23. 


Investigation of unfair labor practice 
charges and the determination whether to 
issue a complaint is the sole responsibility 
of the General Counsel. There is no appeal 
from his decision. Mr. Kammbholz stated: 


“Where matters of policy or novel legal 
questions are involved, I believe the Gen- 
eral Counsel should not limit the issuance 
of complaints to cases where he personally 
believes that the proposition urged repre- 
sents a correct interpretation of the statute. 
If an orderly application of the Act is to be 
maintained he must of course be guided to 
a very large extent by the outstanding de- 
cisions of the Board and the courts. But 
where the issue is novel, or there are other 
special circumstances, I can envisage a case 
in which he might well issue a complaint 
even though he feels that if he were a 
Board Member he might vote to dismiss it. 


“T would not want to mislead you or 
your, clients into thinking that I intend to 
abdicate my duty and automatically authorize 
a complaint whatever the charge may al- 
lege, even where the issue is new and un- 
tried. My position is simply that where the 
decision is close I lean toward issuing a 
complaint and sending the question to the 
Board for decision. As I understand the 
scheme of the statute, it was contemplated 
that the General Counsel would carry such 
questions of law and policy to the Board 
for decision and would not close the door 
this side of the Board by the imposition 
of his personal judgment.” 


Other views.—The NLRB General Coun- 
sel also announced that he had designated 
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a task force of experienced lawyers and 
field officials from his staff to study the 
results of Board litigation over the recent 
past. The study was undertaken after it was 
learned that “the percentage of Board cases 
which find their way to court, upon a peti- 
tion either to enforce or review, varies sub- 
stantially from one period to another.” In 
recent years the approximate figure has run 
as high as 72 per cent in 1949 and as low 
as 41 per cent in 1954. It was noted also 
that the percentage of cases won by the Board 
has fluctuated over the years. In the past 
fiscal year, Mr. Kammbholz said, enforce- 
ment decrees were obtained in 55 per cent 
of the court-contested cases. Enforcement 
with modification was ordered in another 
16 per cent. 


The General Counsel also expressed ap- 
proval of the recent trend in Board and 
court decisions toward departure from “the 
per se concept of unfair labor practice 
conduct.” 


State Labor Lawmakers 
Earn Mitchell's Praise 


Secretary of Labor comments on 1955 
state and federal legislative action. 


Secretary of Labor James P. Mitchell 
praised state legislators as having achieved 
“a truly remarkable peaceful revolution in 
the area of labor standards legislation this 
year.” He expressed disappointment at the 
failure of the recently concluded session of 
Congress to act on Administration labor 
measures. The comments were made in an 
address to the Seventieth Annual Conven- 
tion of the Ohio State Federation of Labor 
at Toledo on August 9. 


An extract from the speech follows: 


“The 45 States, whose legislatures sat 
this year, have taken more action for the 
benefit of their working men and women 
than has been taken in 16 years. Let me 
give you a few facts on this development: 


“42 States, Alaska and Hawaii have im- 
proved their workmen’s compensation pro- 
grams, 18 of these now provide weekly 
benefits for total disability of $40 or more. 

“29 States have raised their maximum 
weekly unemployment insurance benefits. 


“Minimum wage bills were introduced in 
33 States, including 11 States which had no 
minimum wage laws. Three of these 11 
have enacted laws. 


Rank and File 


Newell Brown is the new Administra- 
tor of the Wage and Hour and Public 
Contracts Divisions of the United 
States Department of Labor. He was 
confirmed by the Senate on August 2. 
A former editor and publisher, he 
has been director of the New Hamp- 
shire Division of Employment Security 
since 1950. Administrator Brown's 
predecessor, William R. McComb, re- 
signed March 31. In the interim, 
Solicitor of Labor Stuart Rothman has 
been performing administrative func- 
tions of the office. 





“Five States have improved their indus- 
trial safety laws; equal pay bills were in- 
troduced in 8 States not formerly having 
such laws and so on down the line. 

“Unemployment Compensation in_ the 
State [of Ohio] has been raised from $30 
to $33 a week for single workers, and from 
$35 to $39 for workers with dependents. 
Ohio is one of the 15 States which have 
raised their level of benefits for all types 
of disability and for death under workmen’s 
compensation. Ohio also improved its child 
labor legislation, and. was one of three 
States which passed legislation to aid older 
workers. 

“In the field of Federal legislation, I am 
gratified that Congress saw fit to increase 
the National minimum wage. However, I 
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Ewan Clague was confirmed by the 
Senate to be Commissioner of Labor 
Statistics on July 30. He will head 
the Bureau of Labor Statistics in the 
United States Department of Labor, 
succeeding Acting Commissioner Ary- 
ness Joy Wickens. He had previously 
held the post from 1946 until August 
19, 1954. Since the latter date he 
has remained in the Labor Depart- 
ment as a special assistant to the 
Secretary of Labor. 





believe that the bill as passed by Congress 
is in reality only ‘half a bill’, Equally im- 
portant to increasing the minimum wage 
itself is the need to extend the coverage of 
the Wage-Hour Law to many more work- 
ers in need of its protection. I hope that 
Congress will consider amending the law to 
include more workers. 


“T am disappointed that several very im- 
portant parts of the Administration’s labor 
legislation program were not acted on by 
the 84th Congress. Among those bills were 
the following: a bill to improve unemploy- 
ment compensation in the District of 
Columbia; a bill to create a ‘General Hours 
Law’ which would replace the present set 
of complicated and overlapping ‘Eight- 
Hour Laws’ and a bill which would provide 
grants-in-aid to the States for occupational 
safety programs. 
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“It is my hope that Congress, during its 
next session, will give further consideration 
to these very important legislative proposals.” 


Industrial Revolution 
Has Really Arrived 


Investment income passes farm income 
for the first time in history. 


Statistics issued by the Department of 
Commerce in mid-August contained an un- 
noticed criterion that the industrial revolu- 
tion in America is fait accompli: Personal 
income from dividends has at last caught 
up with and passed proprietors’ income 
from farming. In June, 1955, farm income 
was being earned at a seasonally adjusted 
annual rate of $10.5 billion; income from 
dividends at the rate of $10.8 billion. 


A tremendous population shift from farms 
to cities during the past century has taken 
place. A hundred years ago there were 
about 85 people on the land to 15 urbanites. 
Today, there has been an about face—there 
are about 15 on the land to 85 others. 


What effect this shift may have had on 
the relationship between farm income and 
investment income is not readily discernable. 
After all, the farm-to-city migrants did not 
bring the land with them. And farm mecha- 
nization has made farms more productive 
than ever. The population increase has 
boosted greatly the need for farm products; 
industria! growth has boomed the farm 
by-products market. 

Whatever the reasons may be, the fact 
is that investment income has increased 
much more rapidly than farm income. Also, 
in recent years, as the table below will show, 
farm income has been dropping’ steadily. 
The figures are in billions of dollars: 
Dividend 
Income 


Farm 
Income 
1939 ; 3. ao 
1946 13.9 
1948 16.7 
1949 12.7 
1950 13.3 
1951 16.0 
1952 14.3 A 
1953 12.3 9.3 
1954 ; 12.0 10.0 
1955 January 11.7 10.1 
February 17 10.2 
March 11.1 10.4 
April 11.4 10.6 
May 10.9 10.7 
June 10.5 10.8 
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tion would be forced continually to com- 
promise necessary measures in order to 
meet the demands of narrowly oriented 
interests to whose backing it owed its office. 
Consequently, instead of a government of 
strength and promise, the Administration 
wielding the power would be one of weak- 
ness and equivocation. Political considera- 
tions would keep it from carrying through 
the only workable policies that would make 
sense, so that gradually it would lose the 
esteem of its supporters and, finally, its 
majority. Such a government would be 
bound to lose in the final analysis—no 
matter what it did or failed to do. 


The only alternative open to a labor 
government in the event of a mass with- 
drawal of business investment (in other 
words, a strike of capital) would be mass 
nationalization of industry. Then the gov- 
ernment might be able to keep the machines 
running and maintain employment. But it 
is doubtful that such a program would 
secure the backing even of the rank and file 
of workers in the United States, conditioned 
as they are to an almost-fanatical loyalty 
to free enterprise. Moreover, even should 
a policy of nationalization receive the back- 
ing of the workers, there would still be 
little likelihood that a labor government 
could make the program work. National- 
ization cannot be undertaken overnight. It 
can only be done piecemeal, and with the 
aid of trained industrial managers. The 
old managers of the newly nationalized 
concerns would not be likely to make their 
services available to the labor government, 
certainly not so long as executive positions 
remained available in the private sector 
of the economy where the dispossessed 
would be welcomed as refugees and martyrs. 


There would be no reason to expect, 
therefore, that the labor government could 
operate the plants efficiently. Soon there 
would be disillusionment among consum- 
ers and, shortly thereafter, among labor 
government officials. A modern industrial 
plant cannot be managed by the inexpert, 
the inexperienced. It cannot be managed 
even by a minor executive, however much 
he might welcome the opportunity, even as 
an employee of the government. So, in- 
evitably, the labor government would fall. 


It might be argued, of course, that the 
government need not necessarily have mass 
nationalization in order to prevent unem- 
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ployment. A little nationalization, with the 
threat of more, might panic reluctant busi- 
nessmen into cooperating with the govern- 
ment. But it would be far from certain 
that business would make the types and 
volume of new investments necessary to 
maintain full employment. Furthermore, 
in the hope of defeating the labor majority 
in the next Congressional election, business 
might refuse to capitulate to the govern- 
ment in power, no matter how insistent its 
threats. Then an already chaotic situation 
would worsen. Labor would certainly lose 
its majority in the next Congressional elec- 
tion and, two years later, the Presidency. 


Since America does not have a parlia- 
mentary arrangement of the British type 
in which a strong government can confi- 
dently hold out against the opposition with- 
out fear that the stalemate will come home 
to roost-:in an election two years later, 
American governments must show immedi- 
ate tangible results if they wish to sustain 
their power in that crucial two years. Con- 
sequently, vigorous opposition by a strate- 
gically important economic functional group 
—one whose cooperation would be essential 
for the success of a labor government— 
could almost certainly precipitate the Ad- 
ministration’s fall simply by refusing to 
cooperate during the first two years of 
its term of office. Thus, if business be- 
lieved its very existence threatened by the 
labor government, then such noncoopera- 
tive and harassing tactics might well be 
employed. In short, whatever course the 
labor government might pursue—whether 
sensible cooperation with business, punish- 
ment of business, nationalization or threats 
to business—that policy would destroy the 
government and, at least temporarily, ruin 
the country. 


There would be, in addition, a number of 
other impediments to successful labor gov- 
ernment administration of national affairs. 
The group voting labor into power would 
not be content simply with preventing the 
implementation of policies that seemed to 
favor the opposition. It would seek the 
adoption of those which distinctly favored 
its own interests. Organized labor would 
demand special fruits of its victory and the 
government would have either to yield or 
to face the withdrawal of its rank-and-file 
support. This implies that the government 
would grant favors to labor which, again, 
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might be incompatible with the pregram 
for the implementation of which it had been 
elected. The demands of the masses— 
especially politically minded masses sud- 
denly in possession of victory and power— 
seldom make good national policy. 


Any government uniquely representative 
of a distinct and powerful pressure group, 
if it wants to perpetuate itself politically, 
must yield to the peculiar demands of that 
group. This, however, would endanger any 
such Administration’s ability to run the 
country successfully. No ideology or pro- 
gram of one powerful group—particularly 
of a vital economic functional group organ- 
ized along particular functional and class 
lines—could ever be translated into suitable 
national policy. The demands of such 
ideologies and programs are invariably too 
partisan, too circumscribed, too vague and 
too impractical. Only when tempered and 
modified by the demands of other groups 
could they be suitable as national policy, 
and then only for a short time. 


In the case of a labor government, such 
problems would be particularly acute. This 
brings us to the second reason why successful 
democratic administration of government 
by a party representing a pressure-group 
point of view would be impossible. 


The peculiarly loose organizational struc- 
ture of American unionism would make the 
job of a labor government especially diffi- 
cult, just as would the loose structures of 
some other groups increase the problems of 
a government elected by them. Even 
should most of the labor movement back a 
given policy of the government that bore 
its name, there would be a constant danger 
that the leader of some powerful national 
union would fight that policy. American 
unionism is little more than an agglomera- 
tion of autonomous unions representing, in 
many cases, conflicting viewpoints. More- 
over, nearly every union is headed by a 
man who, either because of temperament or 
the compulsives of intraunion politics, is 
ambitious and often uncompromising to the 
point of reserving his most intractable 
manner for use in conflicts with those with 
whom he has most in common, Should one 
such leader fight a specific policy of a labor 
party, it could not afford to ignore him. 
Inevitably the party would be forced either 
to compromise or else to face a disastrous 
schism among its powerful supporters. 
Such a compromise, however, would eventu- 
ally and inevitably ruin the government. A 
strong party with a strong program cannot 
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In their maturity and wisdom | think 
American management and labor are 
gratified to know that one of them 
cannot run to the White House for 
help at negotiating time. They are 
now willing to make their last, best 
offer at the bargaining table instead 
of waiting for the answer from Wash- 
ington before doing so. 

—James P. Mitchell 





do what it intends to do nor what others 
expect it to do if it is compelled to make 
debilitating compromises on major policy 
questions with intransigent elements within 
its own ranks. 


Seldom would a policy subscribed to by 
the majority of the labor following be at- 
tacked by a minority faction for giving too 
much to labor or for requiring too little of 
labor. Considering the nature of struggles 
for political power, any attack would in- 
variably come from some dissident wing 
of the party or from some disgruntled or 
ambitious seeker of power who would 
charge the government with failure to give 
labor enough, with the crime of requiring 
labor to make sacrifices favoring the enemy 
or with not cracking down hard enough on 
the enemy. Sooner or later the government 
would have to give in. When it did, its 
chances of running the country success- 
fully would be still further undermined. 
Yet, ironically, if it did not give in, it 
would certainly fall for lack of support. 


Whenever and wherever labor govern- 
ments have had power, this has been the 
approximate pattern. There is .no magic 
in the policies necessary to achieve national 
solvency, national economic development 
and national economic strength whereby no 
sacrifices need be required from labor, no 
special benefits and inducements need be 
given to business, farmers and functional 
groups generally. To the victor cannot 
possibly belong the spoils. If an unequal- 
ized policy is followed, there will be no 
spoils—only spoilage. Wherever there have 
been labor governments they have been 
obliged to make concessions: either to or- 
ganized labor as a whole or to at least 
vocally powerful factions within labor, and 
these concessions have sapped their ability 
to attain the ends for which the party has 
been voted into office. This has been the 
Australian case, the New Zealand case, 
the French case, the British case and it is 
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now the Norwegian case. In the United 
States, it would most certainly be the case. 
Indeed, in the United States the whole 
business of group conflict and intragroup 
dissension would be much more pronounced 
than it has been elsewhere because of the 
traditionally more intense attitudes and 
feelings generated by splinter political 
parties, because of the almost missionary 
quality of issues bearing on_ traditional 
American institutions and values, and be- 
cause of the absence of a central authority 
in organized labor with even moderate 
power to discipline ard control those within 
its ranks. 

If a labor government anywhere is to 
remain in power and yet stand firm on what 
it believes to be the policies best calculated 
to further the national interest, it must 
either curry the support of important ele- 
ments of parties in opposition to it, or else 
establish itself along oligarchic lines as in 
Argentina and in the Soviet Union. Since 
it is unlikely that the opposition would sup- 
port what it regards as the devil, only two 
possibilities remain. The government either 
falls, or it becomes authoritarian. The pres- 
ent (as well as what may be reasonably 
expected to be the future) ideological 
temperament in the United States precludes 
the latter as even a remote possibility. 
Therefore, it may reasonably be assumed 
that any elected labor party in America 
would eventually fall. Liberalism, human- 
ism, idealism or whatever other isms or 
implications upon which such a party might 
ride into power would eventually be dis- 
credited, and this would be their undoing 
for a long time to come. 


To summarize: 

If a labor party became one of national 
strength and prominence, the future would 
be bleak indeed. A labor party could not 
govern without precipitating chaos. Cer- 
tainly it could not fulfill the Utopian 
promises on the appeal of which it had 
come into prominence. The net result of 
its efforts would be the direct opposite of 
what it had intended and desired. The logic 
of statecraft and the very nature of demo- 
cratic government, at least in the United 
States, would predestine failure on the 
part of any partisan pressure group that 
managed to capture the reins of government. 


However, a labor party is never likely 
to have the chance to govern in the United 
States, since any such pressure group would 
most certainly be defeated at the polls. 
The logic of American traditionalism would 
prevent any party organized along class 
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lines representing a fundamental leftward 
departure from customary ideas of gov- 
ernment and economic organization from 
coming into power. The only chance it 
might have would be if democratic pro- 
cedures were entirely abandoned, or if the 
country were in the depth of depression; 
even in the latter case, it would be doubtful 
if such a party could gain power, since the 
rightists would rally and use the national 
state to restore some sort of order. 


The difficulty in running a democratic 
government is that there are too few men 
of real competence willing to assume the 
political duties, responsibilities and head- 
aches indigenous to the operation of such 
a government. This paucity of men from 
whom the nation must choose its custodians 
of democratic government is largely due to 
the fact that few have the necessary funds, 
personality attributes, political wisdom, 
moral character or physical stamina. 


Lest there be a misunderstanding, the 
point is not that America has too few avail- 
able citizens with high standards of per- 
sonal integrity and statesmanlike concern 
for the welfare of the whole of society, but 
rather the opposite. Often there are too 
many such people seeking political office or 
insisting that they have the necessary quali- 
fications. They cannot possibly be elected 
in large numbers, however, nor can they 
govern effectively—not because they are 
naive, but simply because they are too 
steadfastly devoted to principles and poli- 
cies to be able to compromise. Their sturdy 
moral character and uncompromising sense 
of propriety undermine their political wis- 
dom and, hence, their practical effectiveness. 


What is needed for the successful guid- 
ance of democratic government is a legis- 
lature composed for the most part of men 
who, believing in and acting in support of 
democratic institutions and procedures, are 
nevertheless not constantly stalemated be- 
cause of their unwillingness to compromise 
their beliefs or their election promises. 
In other words, the ideal composite per- 
sonality type should be a practical, com- 
promising, sometimes even scheming, often 
Machiavellian practitioner of the “art of the 
possible.” He should be able and willing 
to make mutually exclusive promises to 
different groups with no necessary intention 
of delivering on any or all of them. He 
should not be squeamish about intentionally 
appearing at times to be something he 
neither is nor wants to be. He should be 
able to appeal to all while often saying little 
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in the annals of labor history, 1955 
may well be marked as the year 
labor unions descended on state leg- 
islatures in an attempt to pin a union 
label on the dome of each state capi- 
tol_—Labor Relations Letter, Cham- 
ber of Commerce of the United States. 





and committing himself to nothing. Ex- 
pediency should frequently be his master 
and statesmanship his pose. He should be 
capable of displaying moral indignation 
against the apparent indiscretions and al- 
leged corruption of his enemies while play- 
ing the same game with his friends. In 
fact, he should fit the American public’s 
suspicious stereotype of the man to whom it 
so reluctantly but necessarily delegates the 
responsibility of guiding the national destiny. 
In other words, he should be the prototype 
of the popular conception of the profes- 
sional politican. 

Strange and inconsistent as it may seem, 
the fact is that private vices are often public 
goods in democratic politics, just as they 
are in capitalistic economics. Such char- 
acter traits as duplicity and double dealing 
do not make for ideal interpersonal rela- 
tionships; yet their embodiment in the 
professional politician is the only hope for 
the perpetuation of the democratic means 
and ends which Americans hold in such 
high esteem. Without the professional 
politician and without the flexibility and 
simplicity of his methods as well as his 
morals, there would be government by 
prima donnas, government by uncompromis- 
ing absolutists, government by narrow 
pressure viewpoints. But no matter how 
desirable and commendable may be the 
morals and intentions of any or al! such 
groups, there would be do-nothingness, dis- 
order and eventual chaos, for in their devo- 
tion to their own narrow principles and 
ideals they could find scant basis for mak- 
ing the kinds of necessary compromises 
among themselves without which only stale- 
mate would result. 


It has become traditional in the United 
States to distrust the politician, to suspect 
his apparent sincerity and amiability as 
merely masks of deceit. Today it is stand- 
ard practice to malign him as a dishonest, 
unreliable, chauvinistic opportunist. Although 
it is true that every citizen should be alert 
and that every man and woman should 
fight an unending battle against corruption 
and duplicity, this does not imply that the 
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often seemingly questionable behavior of 
the professional politician is inherently bad 
nor that his tactics are necessarily destruc- 
tive of good democratic government. The 
fact is that it is precisely his duplicity that 
makes the politician such a useful fellow to 
have around in a democratic society. 


A nation of high-minded political states- 
men (if that is not a contradiction in itself), 
with uncompromising devotion to high 
moral principles and unshakable commit- 
ments to fixed policies, would satisfy many 
Puritan tastes without, however, making 
for workable democratic government. In- 
stead of a two-party system, there would 
be an unworkable multiparty system. 
Everyone with a new idea would organize 
a new party. Everyone with a party would 
guard its virtues righteously, and would 
cherish its independence and alleged superi- 
ority. Nobody would compromise anything 
or say anything that he did not firmly be- 
lieve. Everyone attaining political office 
would be elected to fight for a_ specific 
program and against everything else. Asa 
result, America would experience the chaos 
of French governments, which are charac- 
teristically do-nothing. 


If, on the other hand, the reins of gov- 
ernment fell into the hands of a functionally 
powerful, important interest group, the 
stewards of government would be forced 
to yield to the narrow partisan demands of 
the group which had elected them. This 
could lead only to failure to keep the wheels 
of government and of the economy prop- 
erly lubricated and in working order. If 
labor were to establish a strong labor-led 
party, it would generate a fascist antithesis 
that would be sure to triumph in the end. 
If, for some unlikely reason, government 
should fall into the hands of labor, power 
would soon go to its enemies and, spe- 
cifically, to the paranoid reactionaries in 
the enemy camp. 


The only way to avoid such catastrophes 
is to leave the business of running govern- 
ment to the professional politicians. Groups 
may try to influence them, but no group 
will ever make all of them its exclusive 
servants. If for some reason it did, the 
dangers already referred to in connection 
with pressure-group operation of govern- 
ment would be rampant. The next step 
would be a direct march, or an indirect 
drift, into the totalitarianism that would be 
sure to emerge from the chaotic rubble 
created by either the spineless or otherwise 
fruitless efforts of such a pressure-group 
government. [The End] 
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Honor the Toilers ... 


Monpay, September 5, is the 
seventy-fourth Labor Day. The first one, on September 5, 
1882, was celebrated in New York City at the suggestion of 
Peter J. McGuire of the Central Labor Union. Describing it 
later, he said: “It was reserved ... for the American people, 
to give birth to Labor Day. In this they honor the toilers of 
the earth, and pay homage to those who from rude nature 
have delved and carved all the comfort and grandeur we behold.” 


The holiday idea caught on and spread quickly. For the 
first few years it was celebrated without official sanction. 
Oregon was the first state to declare it a public holiday, on 
February 21, 1887. New York, New Jersey and Colorado soon 
followed. In President Chester A. Arthur’s Administration, 
on June 28, 1894, Congress made it a national event by enacting 
the following law: 


“The first Monday of September in each year, being the 
day celebrated and known as Labor’s Holiday, is made a 
legal public holiday, to all intents and purposes, in the same 
manner as Christmas, the Ist day of January, the 22d day of 
February, the 30th day of May, and the 4th day of July are 
now made by law public holidays.” (Armistice Day, now Veterans 
Day, and Thanksgiving Day were added to the list later.) 


. 

STATE ACTION was necessary 
to make the holiday manifesto effective, except in the District 
of Columbia and for federal workers elsewhere. All states 
and territories fell into line. 


Today, Labor Day is celebrated wherever the American 
flag flies. Meetings, picnics, parades, speeches, athletic events 
and other traditional holiday activities are held just as Peter 
McGuire had suggested. 


The European custom of celebrating Labor Day on May 1 
began on the Continent in 1889. England followed in 1892. For 
most other nations it is a “class” holiday, for workers only. 
In classless America, it is for everybody. 


A TYPICAL GROUP of Amer- 
ican workmen is depicted on the cover. Three cheers for them 
and for the millions of other men and women whose skill and 
sweat have made America great! 


Photograph by H. Armstrong Roberts. 























